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Puibacosa IOnua KOpvesna

KaHJI. TIeJl. HAYK, TOIICHT
Kazanckuit koonepaTuBHbIN HHCTUTYT ((riman)
AHOO BO LC P® «Poccuiicknii yHUBEPCUTET KOOTIEPALIUN»

r. Kazanp, PecnnyOnuka Tatapctan

COBPEMEHHBI B3I'JI51]] HA CYIIHOCTH U COAEPKAHUE
KOHCTUTYHOMUOHHOI'O ITPABA HA CYJAEBHYIO 3AIIUTY

AHHOmMayua: 6 cmamve paccMOmMpeHvl aNiCHble MHEHUs 3auumyl Npae u ceo-
000 yenogexka u epaxrcoanuna ¢ moyku speHusi Koncmumyyuu u unvix HopmamueHo-
npasogvix 0okymenmos. OHu obradarom GyHKyuel npagomeopyecmsea U A61AH0mcs
2apanmom 0Jis 4en08eKa U epariCoanua Ha cyo0ebHy1o 3aujumy 8 peueHuy HapyuleH-
HBIX UL 00XHCATYeMbIX NPAs, 80000 U 3AKOHHBIX UHMEpPeco8. AHAIU3 MOUeK 3PeHUs.
VUEHbIX-IOPUCMOB CEUOEMENbCMBYem 0 MOM, UMOo KaxXcOblil 6npase oopawamucsi no
3awume c8oux npas u c60600, eciu OHU HAPYULaromcs He3akoHHo. Kaocowiii epadic-
OaHUH UMeem Npaso HAUmMu 3awumy 6 cy0eOHOU UHCMAHYUU U NOJLYYUMb HAOeHCa-

ujee ucnoiHeHue cyoebHo2o pewienus (jus est ars boni et aequi).

Knioueevle cnoea: xoncmumyyuoHwoe npaso, cCyoeOHas 3awuma, Npagosou

cmamyc, cy0eoHblil npoyecc, 2parcOaHcKoe cyoonpou3800Cmao.

B coBpeMEHHBIX YCIOBHUSAX TJIOOANBHBIX MPOOJIEM, BBI3BAHHBIX MaHIACMUECH
COVID-19, ouyens BaxHO, Ha HAIIl B3TJISA, PACCMOTPETH BOMPOCHI, KACAIOIINECS MPaB
U cBOOOJ rpakiaH Hamied ctpanbl. [locneqHue coObITHS MOKa3aau, YTO HaIlle ToCy-
JapCTBO W MPABUTENBCTBO, 3a00TICH O 3I0pPOBbE Tpak[aH, CO3AaeT BCE HEOOXOIu-
MBIE YCJIOBHSI JUTSI 3aIIUTHI TpayKaaHCKoro ctaryca poccusin. B 2020 roay 6110 mpo-
BEJICHO MEPOIPHITHE TOCYAapCTBEHHOTO MaciiTada, Kacarolieecs W3MEHEHUS U TI0-
npaBok kK Koncrurymuu Poccun. B dactu 3amuthl 0coOO€HHOE BHUMaHKE OBbLIO Y/Ie-
JICHO TpaKJaHaM, KOTOPBIE HYKIAlOTCs B HEeil. 1 3TOT Bompoc, KaKk MbI BUJIUM CETO-
TTHSI, TOCYJapCTBOM M TIPaBUTEILCTBOM PEIIACTCS B IMOJL3y TpakaaH Poccuiickoit

denepanum.
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MpsI Takke 00paTWIIMCh K UCTOPHH JIaHHOUM m3ydaemon mpobiembl. Chepa mes-
TEJIBbHOCTH, T/I€ MPOUCXOASIT B3aMMOOTHOLIECHHSI MEXAY OpraHaMu TOCyJapCTBEHHOU
BJIACTH M HAPOJOM, UMEHYETCS KaK MHCTUTYT NpaBOoBOM 3amuTthl. Emie B anoxy AH-
TUYHOCTH, KaK MPOMKUCAHO B UICTOPUYECKUX CTpaHUYKax, ocoOeHHO B JI[peBHeMm Pume,
3aIIUTHUK TIpaB rpakJaH (HapoJIHbIH TpUOYH) MMEJ MOJTHOMOYMS 3allMINaTh Hapy-
IIIEHHBIC TIpaBa U CBOOO Bl TMIHOCTH. OH MOT 3alPETUTh, TO €CTh HAOXKHUThH «BETO
Ha Kakoe-IMOO HEMNpaBWIbHO COBEPIICHHOE J1€70. 3alIUTHUK TPaKJaHCKUX TMpaB
(jura defensor) 3armMan oueHb BaXKHOE IOJIOKEHHE B rocyaapcTie [5]. OcymecTBimsin
KOHTpPOJIb M HAA30p 3a OpraHamMu BiacTh. Ha BBICOKOM YpOBHE 3amuuiai mnpasa
IpakJIaH OT MOCATaTeNbCTB U MIPOU3BOJIa CO CTOPOHBI yIIpaBUTENEeH rocyaapcTsa. Ero
cdepa nesTeNbHOCTH B CyIeOHOM 3allUTe TPaXkJIaH CEroAHs craja BakHOU. OTKpbITa
HOBas CTPaHHUIIA MEXKJY TOCyJapCTBOM M Tpa)KJaHaMH, KUBYLIIMMH B HEM, TJI€ CO-
31AI0TCSI OTHOIICHUS MO YyTKUM MPUCMOTPOM 3alllUTHUKA TpakaaHCKuX mpaB. Kak
MBI CUMTAEM, 3TO HAMBAKHEUIIMHN (PAKTOp YKpEIUJICHUS 3aKOHHOCTH, IMPABOBOM Jesi-
TEIHHOCTH BJIACTHBIX CTPYKTYP, a Takke (OpM BHECYIEOHOTO KOHTPOJIS.

OnHako €cTh HEKOTOpPbIE MPOTUBOPEUUBBIE CTOPOHBI B CYIIHOCTH M COJIEpKa-
HUU KOHCTUTYIIMOHHOTO TpaBa Ha Cy/Ie0HYIO 3alIUTy. DTOT BOMPOC, C HAIIECH TOUKH
3pEHUs, TAKXKE SBJISICTCS] BAXKHBIM U OCOOCHHBIM.

BaxxHOo moHMMAaTh, YTO B COBPEMEHHOW XW3HECHHOW CHUTYAIlMM MbI, TpaXJaHe
Poccuiickoii ®enepaiiuu, TOHDKHBI ObITH TEPIUMBI U C YBAKEHUEM OTHOCHUTHCS K JIe-
STEJILHOCTH BJIACTHBIX CTPYKTYp, TaK HaM JIyMAaeTcs, YTO OHU MUMEIOT BCE MPHUBUIIC-
YU, YTOOBI 3aIUIIATh HAIIIK UHTEPECHI.

[IpakTrka COBPEeMEHHOCTH TOKA3bIBAET, UCXO/IA U3 MOJTUTHUYECKUX KOH(IUKTOB,
KOTOPBIE HAC OKPYXKAIOT, YTO, Mbl POCCHUHUCKUN Hapoj, MPOCTO 00s13aHBI MMOMOTaTh
HaIlleMy MPaBUTEILCTBY, 00, KaK TIAcAT CJIOBa, Jyumiero OTeyecTBa HaM HE HANTH.

B cBsi3u ¢ 3TUM Ba)KHO TOMHUTD, YTO 3aIUTUTH HAC TOJIBKO MOYKET HaIlla UCTO-
pHs U MATPUOTUUYECKUN HPAB, U XapaKTep HaIllero Hapo/ia.

B coBpeMeHHO# topuaudeckoil HayKke cyneOHas 3alluTa, KakK TJIacsiT MPaBOBHIE
JOKYMEHTBI, €CTh HHCTUTYT KOHCTUTYIIMOHHOTO TpaBa (juicio de amparo). CyneOHast

3aIyTa — 3TO TaK)Ke BHUJI TOCYIapCTBEHHOM 3aIlUTHI TIpaB U cBoOO rpaxkaaH. Kpome
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TOTO, CYACOHYIO 3aIHUTy YMOAOOJSIOT MPABOCYAUIO, KOTOPOE O0S3aHO 3alluIaTh
CBOUX Ipak/iaH.

CeromHsi pPOCCHICKHE YYCHBIC-IOPUCTHI TPOBOMAT aHAIN3 HOPMATHUBHO-
IIPABOBBIX JIOKYMEHTOB B paMKaX KOHCTUTYIIMOHHOTO TpaBa Ha CyJeOHYIO 3alIUTy U
peajaratoT MyTH 3aKpeIuIeHHs] He HapyIICHUs TpaB U CBOOOI.

OOpamiasicb K MEXIyHApOJAHBIM UCTOYHUKAM, MBI YUTaeM clieaytoiiee, Bceob-
mas Aekiapaiys npas yenoBeka 1948 roga B ctaThe 8 3akpenuiia 3a KaKIbIM YeJo-
BEKOM TpaBO Ha 3(PPEKTHBHOE BOCCTAHOBJICHHE B MpaBaX KOMIIETEHTHHIMH HAIIHO-
HaJIBHBIMU CyJlaMU B CITy4ae HapyUICHUS! €r0 OCHOBHBIX IIPAB, MPEIOCTABICHHBIX EMY
KOHCTUTYIIMEH WM 3aKOHOM [2].

JlanHas HOpMa, C TOYKH 3pEHUS POCCUUCKUX YUCHBIX-IOPUCTOB, BOTUIOIICHA KaK
B paMKax MEXIYHApOJHBIX HOPMATUBHO-IPABOBBIX JOKyMEHTaX, Tak U B KoHctuty-
uu Poccuiickoit @enepanuu. Hampumep, B ctathe 46 Konctutymmu Poccuiickoit
denepanyuy TOBOPUTHCS O TOM, YTO «KaKIOMY TapaHTHPYETCS CyAcOHasl 3alnTa ero
npas u cBoOoI» [4].

MBI, U3y4nB MaTepHaIbl IOPUINICCKUX UCTOYHHUKOB, a B YaCTHOCTH [ pakmaH-
CKHMI TPOIECCYyaIbHBINA KOJIEKC, BUANM cieaytomiee. CBOe pa3BUTHE U OTPaKCHHE
KOHCTUTYIIMOHHOTO TIpaBa Ha CyAeOHYI0 3alllUTy MpomucaHo B ['paxxgaHCKOM mpo-
neccyanbHOM Konekce Poccmiickoit deneparuu ot 14 HosOps 2002 Nel38-D3.

HccnenoBanHblii HAMM MaTepHal TJIACUT, 4yTO B yacTu 1 cratem 3 ['paxkmaHCcKoO-
r0 MPOIECCYATbHOTO KOJEKCa MOATBEP)KIACTCS, W JAHHBIM HOPMAaTHBHO-TIPABOBOM
JOKYMEHT 3aKpEIuisIeT 3a 3aMHTEPECOBAHHBIM JIUIIOM MPABO B MOPSIKE, YCTAHOBIICH-
HOM 3aKOHOJIaT€IILCTBOM O TPAXKAAHCKOM CYJOMPOU3BOJICTBE. 3HAUUT, OOPATUTHCS B
CyJI 3a 3aIlIMTON HAPYIICHHBIX JUOO OCITapuBaeMbIX IIPaB, CBOOO M 3aKOHHBIX WHTE-
PECOB KaXIblii UMEET Ha TO CBOM MOJIHOMOYHS [3]

IIpoananu3upoBaHHBIM HaMU MaTepUall IOKa3bIBAeT. B COBpeMEHHONW Hay4yHOU
IOPUINICCKON JTUTEpaType YUEHBIMH PACKPBIBAETCS CYIIHOCTh M COJACpPYKaHWE KOH-
CTUTYIIMOHHOTO TIpaBa Ha cyneOHyro 3amuTty. [IpaBoBen Bacunbuenko apbs FOps-
€BHA TOBOPUT, UTO IS pean3aliiy rpasa Ha cyaeOnyro 3amury (iudicialis praesidio)

Ba)KHO PEIIMTh BOMPOC O €r0 BOSHUKHOBEHUH U TpekparneHun [1].
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To ectb MBI yBepensl B ToM (factum notorium), 9yTo BakHO M HEOOXOJIUMO IPO-
BEPSITh, UTO JJAHHOE MPABO MOXKET ObITh UCIOTHEHO MyTEM BO30YXKIEHUS CyeOHOTO
mpoIiiecca B KOHKPETHOM Cy/IeOHOM OpraHe W HeJb3sl YTBEP)KIaTh, YTO MPaBO Ha CY-
NeOHYIO 3alllUTy MPEJOTBOPSETCA, TIOKa CyJeOHBIN Mpoliecc He HayaT. Takxke B MO/I-
TBEPXKJICHHE MOKHO CKa3aTh, YTO KOHCTUTYLIMOHHAsI 00513aHHOCTh FOCYyJapCcTBa — 3TO
3alUTa KaK BBICIIUHN JOJT TIepe]] CBOMM HApOJ0M U OOIIIECTBOM.

JloxTop ropuauyeckux Hayk, mpodeccop PomanoBckuii 'eopruit bopucoBuu
AHAIM3UPYS TO3UIHUI0 YUYCHBIX-FOPUCTOB II0 MCCIEAYEMOMY BOIPOCY, CBUJIETENb-
CTBYET, YTO TapaHTUH JAHHOTO MpaBa paccMarpuBarorcs yepe3 [loctanoBnenne Kon-
ctutyunonHoro Cyzna Poccuiickoit ®enepaunn u pemenue EBpomneiickoro Cyna no
IpaBaM 4Y€JIOBEKA.

U, kak MbI TyMaeMm, 3TO TaKke MOATBEPKAAET HAUTY MBICIIb O TOM, YTO IIPaBO Ha
Cy/COHYIO 3alllUTy UMEET KaXKJbIM, TaK KaK 3TO 4acTh OOIIEro MpaBOBOIO cTaryca
YEJIOBEKA U IPAKIAHUHA U CIIY>KUT TApAHTUEN 3TOrO cTaryca.

YenoBek U rpakJaHvH, 00J1aas STUMH MpaBaMu, UMEET MPAaBO Ha KOHCTUTYIIU-
OHHYIO 3aIllUTy cBomx mpaB u cBoOox (Quodcungue aliquis ob tutelam corporis sui
fecerit jure id fecisse videtur) [6].

B cBs3u ¢ Tem, 4TO MBI cUMTaeM, YTO KOHCTUTYIIMOHHOE MPaBO Ha Cy/eOHYIO
3alUTY SIBJIIETCSI OCHOBHBIM MPABOM YEJIOBEKA U rpaxkAaHuHa B chepe rpaxaaHCKo-
r'0 CyJIOTIPOM3BOJICTBA, TJIABHBIMH COCTABIIIOIIMMHU TI0 (paKTy SIBISETCS OOecriedeHue
MpaBa JocTyna K cyay (MpaBoCyIuI0); rpakJaHUH UMEET IpaBo 00paTUTHCS B Cy[ U
NOJIyYUTh PELICHUE PACCMOTPEHHOIO JIeNa.

Taxxe CcyIonpou3BOACTBO JOJDKHO JIOHECTM HUTOTOBOE PEILIEHUE, BBIHECEHHOE
cyaoM 1o cyuiecTBy. [Ipo3padyHoCcTh cyaeOHOTO perieHus: OyAeT MpaBUIbLHBIM, €CITU
MMEeT MECTO MPaBO Ha 00KAJIOBAaHWE HE BCTYMHUBIIETO B 3aKOHHYIO CHIIy PEIICHUS
cyaa. O0s3aHHOCTBIO 3alIUTHI CyAa SIBJISAETCS Hajjexallee (4eCTHOE) MCIOJHEHUE
Cy/I€OHOTO PEIICHHUSI.

Jlyist Gosiee TOJTHOTO COBEPIICHCTBOBAHUS ITHX COCTABJISIONINX HEOOXOIHUMO,
KaK HaM MPEeJCTaBISIETCS, YJIYUYIIUTh yCIOBUS A()(PEKTUBHOCTH KOHCTUTYIIMOHHOTO
mpaBa Ha Cy/IeOHYIO 3aIluTy.
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Kak Ham npencraBisercs, MOAEPHU3UPOBATL HEKOTOPBIE CTOPOHBI JEHUCTBYIO-
IIETO POCCUMCKOTO 3aKOHOIaTENbCTBA BAXKHO U HEOOXOIMMO; IPEIOCTABIICHUE aBTO-
HOMUM CyJ€OHOM BJIACTM M HE3aBUCHUMOCTH CYJI€H, C TOUYKM 3pEHUS HOPMOTBOpYE-
CTBA — ATO €CTh IIPO3PAYHOCTh U NOPAITOYHOCTb.

BHSATHOCTH M OTKPBITOCTH Cy/NE€OHOU IESATENbHOCTH; UH(OOPMUPOBAHHOCTh CY-
ned B 001acTH 3HaHUS MpaBa, MPOPECCUOHAIN3M, ABTOPUTET, ONBIT, MOPAJILHBIE Ka-
YECTBA, TPAXKAAHCKAsl aKTUBHOCTb — 3TO 3aKOHHOCTB M cIpaBemnBocTh. K ToMy xke
o0ecrieyeHrne MaTepruaJIbHO-TEXHUYECKUMH YCIOBUSIMH U MHHOBAI[MOHHBIMU TEXHO-
JIOTUSIMU — 3TO YETKOE yIpaBiieHUE CyAeOHOM 3aIIUTHI.

Takum 00pa3oM, W3ydeHHBIH HaMHU MaTepual IoKa3ajl, 4To IpaBa YeJIOBEKa B
cepe rpakJaHCKOro CyJIONPOU3BOJICTBA BKIIIOYAIOT B CE0Sl HECKOJBKO B3aHMMOCBSI-
3aHHBIX IPaB, OAHAKO rapaHToM ocraerca Koncrurynus Poccuiickoin @enepanun.

Paccyxnaas o nmpaBuiabHOCTH pabOThI Cy1€0HOM 3allUThI, MBI IPUIUIA K BBIBOLY
0 TOM, 4TO ¢ nomombo Konctutynmuu Poccuiickon @enepanuy 1 MHBIX HOPMATUBHO-
IIPAaBOBBIX JIOKYMEHTOB IIPOMCXOJUT BBIIIOJIHEHUE BOJICU3bABICHUS YEIIOBEKA U
IpaKJaHUHA, KOTOPBIA 00paTHIICA 3a 3alMTONM HAPYIIEHHOTO WM HE COOJII0AaeMOro
B OTHOILIEHHH HETO MpaBa B Cy1€OHBIN OpraH.

Ham u3BecTHO, 4TO K OCBEIOMJICHHOCTH JAHHOTO OpPraHa OTHOCHUTCS, KAK CBH-
NETENbCTBYET NPAKTHUKA, PA3PEIICHHE COOTBETCTBYIOLIETO J1es1a. MBI YBEPEHBI B TOM,
YTO JOJDKHO OCYILECTBIIATHCA MPABOCYIME UCXOIA U3 IOJOKEHUS CAMOCTOATENIBHO-
CTH CyJIOB, aBBTOHOMHOCTH CYJ€EH, pABEHCTBA BCEX IEPE] 3aKOHOM U CYJIOM, a TaKkKe
y4acTHs IPaK1aH B OCYILECTBICHUU ITPABOCYIU.

HcTopuueckne CTpaHUYKH PACKPHIBAIOT OCOOCHHOCTH CYJIEOHOM 3alUThl BO
BpemeHa nosiBiaeHust «Pycckoil IlpaBnb». B nuie 3ammrHHka npaB Hapoga ObuLl
KHSI3b, KOTOPBIN JIOJDKEH IO 3aKOHY, UM K€ HalMCAHHOMY, OBITh YHCT M 3aKOHOIIO-
CIYILLIEH, TOJbKO B 3TOM CIIy4a€ HapoJ MOHUMAJ, YTO OH HAXOAUTCA MOJ UCTUHHOMN
3aIIATON U BCEr/ia MOXKET OOPaTUTHCS K EPBOMY JIMILYy IOCYIapCTBa C IPOCHOOIA.

Takoit sxe mpumep u3 Hariei ncropur OTEYeCTBa O CIPABEAJIMBOCTU CYyIEOHOM
3alATHl MOXHO MPUBECTU M3 MEpUoja AEeBATHAAUATOr0 Beka. CoObITHS «Oypxkyas-

HBIX pedopM» ITOTO BPEMEHH IMOKa3alH, YTO CyjeOHas 3ammra Oblla paBHOM IS

5
Content is licensed under the Creative Commons Attribution 4.0 license (CC-BY 4.0)



U3nareanckuii gom «Cpenay»

Bcex Kareropuil HaceneHus. OCOOEHHO XOUeTCsl CKa3aTh O CyA€ MPUCSKHBIX, KOTO-
pBI UMETT AEMOKPATUUECKUI XapaKTep.

['myGokue nucropudeckne KOPHU TTOBECTBYIOT O TOM, YTO 3AIUTHUK TPAB TPAXK-
JaH B CyJIeOHOM cucTeMe — 3TO OCOOEHHOE JIUIIO M OT HEro 3aBUCUT MOKOM U 6iaro
rOCyJIapCTBEHHBIX JIMII, HAPOJA U CaMOTO TOCYy1apCTBa.

Pe3ynbpTaT nMpoBEeIEHHOr0 HAMU TEOPETUUYECKOTO aHAIM3a IOPUIAYECKOMU JIUTE-
paTypbl, MCTOPUYECKON XPOHHMKH, HAYUYHBIX CTAaT€ ITOKA3bIBAET, YTO IIONPABKU
JOJDKHBI BHOCHTBCSI TIOCTYIATEIBHO MCXOJAS M3 Ha3peBarolMX MpoOsieM, COOBITHH,
KOTOpPbIE MOTYT MPOUCXOAUTH B HACTOAIIMNA MOMEHT >KM3HU YEJIOBEKa, 00IEeCTBA U
roCy1apCcTBa.

Justitia nemini neganda est. Bo nctuHy, KaXIpIi 3aCITy’)KUBAET 3aIUTHI.

CrnpaBennuBas 3aldTa MpaB rpakiaH KaueCTBEHHO OOECIEYMBAETCS, KaK MBI
YuTaeM B IOPUIMUYECKUX UCTOYHUKAX, KOMIUIEKCHO, OJIarofapsi pa3InuyHbIMU MPOILEC-
CyaJIbHBIM CPEICTBA.

ITosToMy coBpemeHHas cyacOHas 3amurta B Poccuiickoit denepanuu, Kak 1 B
JajeKre BpeMeHa UCTopur PUMckoro mpaBa, OUT 3a 3aKOHHOCTHIO PELICHUM U JIe-
CTBUM C IOMOUIBIO 3AIIMTHUKOB IPAB T'PAXKIAH B OTHOLIEHUH rOCYyJapCTBa U IPaBsi-
IIMX JHUI K CBOEMY Hapoay.

B cBere coBpemeHHBIX COOBITHI, Mbl, rpaxkiaaHe Poccuiickoit denepanumn

JOJKHBI OBITH YBEPEHBI B IPO3PAYHOCTH U 3aIIUTHI Hariero OtevyecTna.
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