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®I'BOY BO «Kybanckuii rocyaapcTBeHHBIM
arpapubiii yausepcurtet um. . T. TpyOununa»

r. Kpacnonap, KpacHomapckuii kpaii
®YHKIIUU POCCUMCKOI'O HOTAPUATA B CYJEFHOM ITPOIIECCA

AHHOmMayua. 6 cmamve pacCMOMpPeHa 8ecbMa AKMYAIbHAS HA Ce200HAUHULL
OeHb, memMamukd, NOCEAUJeHHASA DYHKYUAM POCCULICKO20 HOMAapuama 6 cyO0eOHOM
npoyecce. B npoyecce usyuenusi OGHHOU memMbl agmop 00pamui 6HUMAHUE KAK Hd
oelicmeyiowee 3aKOHO0AmMeNbCME0, pe2llamMeHmupyiouee 0esmelbHOCHb HOmapua-
ma, max u Ha CO8PEMEHHYI0 HAYYHO-NPABO8YI0 OOKMpUHy. B 3akntouenuu cgpopmupo-
BAHO HECKOJIbKO Bbl80008 U NPeOslONHCEeHUU, HANPABIEHHbIX HA COBEPULeHCMBOBAHUE

OMe4yecmeeHH020 3aKOH00amelbCmed 6 OAHHOU 001acmu.

Knioueewle cnosa. nomapuam, ¢hynkyuu Homapuyca, npogheccuoHaibHas dmu-

Ka, HomapuaiabHasl oessmeibHOCMb.

Haunnast m3ydenue mpencTaBiIeHHOW TEMaTHKH, HEOOXOJUMO CKazaTh O TOM,
YTO KaXAbI IpaXJIaHUH 00JIaJaeT ONpPEAeICHHBIMA KOHCTUTYLIHOHHBIMU MIPaBaMU U
00s13aHHOCTSAIMU. [IOMHMO KOHCTUTYLIMOHHBIX MPaB 3aKOHOAATENb HAAEISAET IpaxaaH
U Pa3IMYHBIMUA TPAXKIAHCKUMHU, TPYAOBBIMH, COLIMATIBHBIMU W WHBIMM IIpaBaMu. B
JaHHOM cllydae, CleayeT cKa3aThb O TOM, YTO peanu3anusi OOJbIIMHCTBA IPaB U CBO-
007 yenoBeKa U Ipa)kJIaHUHA OCYLIECTBIISIETCS MOCPEACTBOM JESITEIbHOCTH HOTapH-
yca. B wacTHocTH, peub MAET M O NMpOLECCyalbHBIX MpaBaX, KOTOPbIMU 00JIaJat0T
YYaCTHUKH, HAIIPUMEp, I'PAKIAHCKOTO IIpOoLEcca.

Peanm3zanus mpeacTaBiIeHHBIX MPAB OCYIIECTBISIETCS OCPEACTBOM COIPELICHUS
HOTApUYCOM CIICLIUAJIbHBIX JIEMCTBUM, IPEYCMOTPEHHBIX 3aKOHOIareneM. B nanHHOM
cily4yae, He0OXOAMMO CKa3aTh O TOM, YTO BCS JESTENbHOCTh HOTApUycCa, a UMEHHO
€ro IEeUCTBUSA OCYIIECTBILIOTCA OT UMeHU Poccuiickon denepanuu, od3ToMy B CBO-
eil IesTeNIbHOCTH HOTapUyCy HEOOXOIUMO MOJXOJUTh C MAKCUMAJIBHON OTBETCTBEH-

HOCTBIO.
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HawnbGonee gacTeiM mpuMepoM peanu3aiui HOTAPUYyCOM CBOMX TMOJTHOMOYHUH B
00JIaCTH OTEYECTBEHHOTO CYyAOINPOU3BOACTBA BBHICTYNAET HOTAPUAILHOE 3aBEPEHHE
MPOLECCYANbHBIX JOKYMEHTOB. [log TakuM pacnpoCTpaHEHHBIM JOKYMEHTOM, KOTO-
PBI TIPENCTABISAIOT CTOPOHBI Ipoliecca B CyJIeOHOM pa30upaTesbCTBE SBISECTCS HU
YTO MHOE KaK JOBEPEHHOCTh mpeactaButens. llocpencTtBom mpeacraBieHUsl 10Be-
PEHHOCTH MPEACTABUTEND MOATBEPKIAACT CBOU MOJHOMOYHMS MPEICTABIIATH 3aKOHHBIE
MHTEPECHl CBOETO JIOBEPUTENS U BBICTYNATh B CyJ€OHBIX 3acelaHMsIX, OTCTauBasi €ro
IpaBa ¥ 3aKOHHBIE UHTEPECHI.

[Ipexne yem nepexoauTh K MOAPOOHOMY U3YUYEHHUIO MPE/ICTaBIEHHOTO BOMpOca
HEO0OXOJAMMO 00paTUTHCA K JICUCTBYIOIIEMY 3aKOHOJIaTEILCTBY, periiaMeHTHPYIOIIe-
My TPO(PECCUOHATIBHYIO ESITEILHOCTh HOTAPUYCOB, a TAKXKE OMPEACIUTh MPABOBYIO
MPUPOYy M XapaKTep HOTapuaTta B COBPEMEHHOM TpaxkaaHckoMm obopore. Utak, 06-
paTuMcs K coaeprkanuio cT. 1 OcHOB 3akoHOAaTenbcTBa Poccuiickoit deneparym [1].
B ykazaHHOW HOpME 3aKOHOAATENh OMPENAECIUI CYIIHOCTh HOTApUaTa Kak CaMOCTOs-
TEJIBHOTO MHCTUTYTA, KOTOPBIN MPEICTAET B KAUYECTBE ONPEACICHHON CUCTEMBI Opra-
HOB BJIACTH, HAIIEJICHHBIX OCYIIECTBJISATh KOHKPETHO 3aJlaHHble (yHKIUU. Tem He
MEHEee, 3aKOHOIATENb HE BBIAEINII KOHKPETHOTO OIPEIEIICHUsI HOTapuaTy, II03TOMY B
HAY4YHBIX Kpyrax ONPEAEJIIEHHWE JAaHHOIO TEPMHHA SIBISETCSA JIOCTATOYHO HEOIHO-
3HAYHBIM. TaK, C OJTHOW CTOPOHBI, HOTAPUAT BBIPAKEH B KAUYECTBE CIICIUAIBHBIX Op-
TFaHOB, KOTOPBIE OTHOCSATCS K MCIOJHUTEIBHON BETBU BIJIACTH U SIBISIFOTCS OTHOCH-
TEJIbHO He3aBUCUMBbIMU. C JAPYyroil CTOPOHBI, HEKOTOPHIE MPABOBEAbl U MPAKTUKYIO-
IIUE CIENUATUCThI, CUUTAIOT, YTO HOTapHaT MPEICTaBIIET COO0Ml COBOKYITHOCTH
ONPENEICHHBIX JEUCTBUM, KOTOPBIE MOTYT BBIINOJIHATH OTEIIbHBIC JIUIA, HAJCIICHHBIC
creluaabHbIMM MOJTHOMOYUAMH [2, ¢. 79].

Wcxons u3 mpencTaBieHHOro BhIIIE MaTepHalia, MOKHO CaAMOCTOSITEIBHO Chop-
MYJIUPOBATh OMNpPEJCIICHUE TAKOMY MOHSTHUIO KaK HOoTapuar. Tak, moj HOTapuaToM
CJIEIyEeT MMOHUMATh CUCTEMY CHEUUAIBHBIX CAMOCTOATEIBHBIX U HE3aBUCUMBIX OpTra-
HOB, KOTOPBIC HAJICJICHBI MOJTHOMOYHUSIMHU Ha OCYIIECTBIICHNE CHEIMPUIECKUX (PYyHK-

LA, HANIPaBJIEHHBIX HA PEAJIM3alMI0 KOHCTUTYLIMOHHBIX U UHBIX ITpaB rpaxaad. [Ipu
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ATOM CIEAYeT YUYUTHIBATH TAKKE M TO OOCTOSITEILCTBO, YTO HOTAPUAT MOXKET peaju-
30BaTh CBOU (DYHKIIMHM U B paMKaX OT€YECTBEHHOTO CYyIOIIPOM3BOJICTBA.

Kak npaBumno, Takass peanusaiusi OCyIIECTBISECTCS BBUY PeaU3allu MPoIec-
CyaJIbHBIX IPaB rPakJ1aH, KOTOPBIMU OHU HAAEIISIIOTCS B CHIIy OT€YECTBEHHOIO MPO-
I[eCCyaIbHOr0 3aKOHOAaTenbCTRa [3, ¢. 122].

[Tomumo ¢yHKIHMI HOTapUyca, KOTOphIE OH pealu3yeT B paMKaxX CyJeOHOro
pa30OupaTenbCcTBa, B LIENAX COCTaBICHUS Hanbosiee OOBEKTUBHOIO MPECTABICHUS O
CYIIHOCTH ¥ 3HAYCHHWHM HOTapuaTa HEOOXOIAMMO BBIICIUTH W WHBIC (PYHKIIUH, KOTO-
pBIE peAIU3YET JAHHOE JIUIIO:

- obecrnieueHre oXpaHbl COOCTBEHHOCTH, KOTOpasi MPUHAIJICKUT Tpak/aHaM, a
TaKXe MpaBa COOCTBEHHOCTH;

- oOecrnieueHre OXpaHbl MpaB, CBOOO U 3aKOHHBIX MHTEPECOB HE TOJBKO TPaxk-
JIaH, HO U IOPUIUYECKUX JIUII, a TaKKe MyOJIMYHbIX 00pa30BaHui;

- MPEeIyNpexRACHUE COBEPIICHUS PAa3IMYHBIX MPAaBOHAPYLICHUM, TyTEM Mpe/Ba-
PUTEIBHOTO YOCTOBEPEHUS TE€X WM UHBIX JOKYMEHTOB, a TAKXKE CHIEJIOK, 3aKJII0va-
€MBIX MEXAY YYaCTHUKAMU Irpa)kAaHCKOro 000poTa;

— COBEpIICHUE UCIIOJHUTENBHBIX HAAMKUCEH, a Takke o)OpMIICHHUS, HATIPUMED,
HACJIEICTBEHHBIX MNPaB W HMHBIX MPETyCMOTPEHHBIX 3aKOHOM HOTapHaJbHBIX IEi-
CTBUH.

B pamkax Hacrosiero uccieoBaHusi HEOOXOUMO CKa3aTh O TOM, YTO HOTapHU-
yC MPUHUMAET Yy4acThe B Cy1€OHOM MpoIlecce MOCPEICTBOM peaTnu3aiii CBOUMX co0-
CTBEHHBIX 00s13aHHOCTEH. B kadecTBe mpumepa MOKHO MPUBECTU OOS3aHHOCTH IO
COXpPaHCHHUIO HOTapHaJIbHOM TaiHbl. OOecredyeHre JaHHOW TalHBI OTYACTH MOXKET
peall30BBIBATLCS B paMKax CyAeOHOTo pa3oupatenbcTBa [4, ¢. 74]. Ctout cka3aTh 0
TOM, YTO HOTapuajibHas TallHa HANpaBJI€HA HA 3allUTYy U PEATU3ALUI0 TAKUX KOHCTH-
TYLMOHHBIX TapAaHTUHA HENPUKOCHOBEHHOCTH YAaCTHOM XU3HU, & TAKKE CEMEUHOMN
WM JINYHOW TaMHBI.

XoTtenock OblI CKa3aTh O 3HAYMMOCTH y4acTUs HOTapuyca B MPOIECCe OTIpaBIie-
HUsl TipaBocyus. Tak, B MOJHOMOYMS HOTapUyca MOTYT BXOJIUThH CleAyroue QpyHK-

ouun:
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— UCIOJIHEHHUE 3ampoca cyna o0 ucTpeOOBaHUM TOTO MM MHOTO JOKa3aTelb-
cTBa. B Hamem ciiydae, B Ka4eCTBE TaKOTO JIOKA3aTeIhCTBA MOYKET BHICTYIATh Pa3-
JMYHOTO POJa MaTEepHaIbI MO JIeTy O HacJIeI0BaHUY;

— HEMOCPEACTBCHHOE yJacTHe HOTapuyca B CyJIeOHOM pa3dupaTenbCTBE 1O Je-
7y o HacienoBaHuH. Kak mpaBmiio, HOTapUyC BBICTYIAET B POJIHM TPETHETO JINIIA, CBHU-
JeTeNs Uiy ke crienuanucta. OTMeTHM TOT (PakT, YTO HOTAPUYC y4acTBYeT B JIeliax
0c000r0 TIPOU3BOCTBA, TaK KaK PEIIAIOTCs BOMPOCH 00 YCTaHOBIEHUH (pakTa, uMe-
IOIIETO IOPUINYECKOE 3HAUCHUE;

- TaK)Ke HOTApUyC MCIIOJIHSACT PeUIeHHs cyaa. B paMkax HacTOSIIEro UCCieno-
BaHMsI, MOXXHO CKa3aTh, YTO HOTAPUYC BBIJAET YIIOMAHYTOE HAMHU PaHEE CBHUJICTEIb-
CTBO O MpaBe Ha HACIEACTBO IO 3aBEIIAHUIO U TIO 3aKOHY.

B cnyuae ecnu cyn ycraHoBUT (akT CMEPTH MPHUHSATHS HACJIEICTBA WM e
HaJU4Hsl POACTBEHHBIX OTHOIICHUW, TOTJA HOTAPUYC MPHHUMACT PEUICHUS Cyaa K
MIPOU3BOJICTBY M JalbHEHIIEMY O()OPMIICHHIO BCEX HEOOXOIUMBIX IS 3TOTO JIOKY-
MEHTOB.

XoTenock OBl CKa3aTh O TOM, YTO WHCTUTYT HOTapwaTa, B HACTOSAIIEE BpeMS,
HYK/IaeTCs B OTNPEJICIICHHOM COBEPIIIEHCTBOBAHUH, TaK KaK B HEM MPUCYTCTBYIOT He-
KOTOpbI€ HEJ0UYEThI, KOTOPbIE HETATUBHO BJIMSIOT HAa d(PPEKTUBHOCTD NEATEITLHOCTH
HOTApUYCOB M KaK CJIEJICTBHE OOeCleueHNe pealn3alliid M 3allUuThl MPaB U CBOOOJ
rpaxnad. Kak mpaBuio, coBepiiieHCTBOBaHHE TpeOyeTcs B 00JaCTH MPOIECCyabHO-
ro 3aKOHO/ATENbCTBA. MHOTHE TIPEACTABUTENIN OTCUYSCTBEHHOHN MTPaBOBOM JOKTPHHEI,
CIIPaBEJIUBO CUUTAIOT, YTO B paMKax CyJeOHOro pa3duparenbCcTBa HOTapuyca HeoO-
XOJIMMO TpUBJIEKaTh B KadecTBe crernuanucta. OcoOEHHO OCTPO JaHHBIM BOIMPOC
CTOWT B KOHKPETHBIX KaTETOpUSAX JCN, HalpuMep, B Jejax o HacnenctBe. [lanHoe
MPEIIOKEHHE 00YCIIOBICHO TeM OOCTOATENHLCTBOM, YTO MHOTHUE HOTApUYCHI, B CHITY
cnenupuKd cBoel MpodecCHOHATFHOW AESITeNFHOCTH, pa30uparoTcs B Jelax o
HACJICJIOBAHUK TOPA3JI0 Jydllle HEJISIH YeM OOBIKHOBEHHBIC IOpUCTHI. Takum oOpa-
30M, TIPUBJICYEHNE HOTAPUYCOB B CyAeOHOE pa30oUpaTeIhCTBO B KAYECTBE CIICIIHAIIH-
CTOB IIO3BOJIUT B 3HAYUTEIIBHOW CTETICHH ITOBBICUTH KAa4ECTBO PACCMOTPCHHUS JICI

HpeHCTaBHeHHOﬁ KaTCroprun, a TaKKC IMOBBICHUTDH 00BEKTUBHOCTh H CIIPaBCIJINBOCTDb
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NPUHUMAEMBIX CYJIOM PEIIeHUH, TaK KaK HOTapuycC, B CHIIy CBOEH KBalH(PHUKAIUH,
crioco0eH AaTh Hanbosee npodhecCHOHANBHYIO OLIEHKY U KOHCYJIbTAIIHIO.

B 3akimioueHN HACTOSMIETO MCCIIENOBaHUS HEOOXOIUMO CHOpPMYIUPOBATH HE-
CKOJIBKO BBIBOJIOB, OTHOCUTEIBHO U3yYEHHOTO HAMU Marepuaiia. Tak, B IEPBYIO OUe-
penb, CleyeT cKa3aTh O TOM, YTO peain3anus OOJIbIIMHCTBA MPpaB U CBOOO] YeJloBe-
Ka U TpaKJaHUHA OCYLIECTBIISETCS MOCPEACTBOM JIEATEIHOCTH HOTapuyca. B vact-
HOCTH, PeUb UJET M O MPOIECCYaANbHBIX IMpaBax, KOTOPHIMU 00JAAI0T YYACTHUKH,
HaIlpuMep, TPakJIaHCKOro mpouecca. Takke B paMKax HACTOSIIEr0 MCCIEI0BAHUS
BBISICHUJIOCH, UTO JIEHCTBYIOIIEE 3aKOHOIaTEIBCTBO HE MpEycMaTpUBaeT opuIluaib-
HOTO TOJIKOBAHUS TAKOT'O MOHATHUS KaK HOTapuaT. To eCTh CyLIECTBYET BIIOJIHE aKTy-
anbHas mpoOsemMa, CyTh KOTOPOM 3aKIII04aeTcsi B TOM, YTO CYIIHOCTh M MpPaBOBas
IIpUpOJia HOTapraTa Kak B OTE€YECTBEHHOM 3aKOHOJATENIbCTBE, TAK U B COBPEMEHHOM
MIPaBOBOI JOKTPUHE HE MpeaycMmaTpuBaeTcs. Tak, MoJl HOTapuaTOM CJeAyeT MOHU-
MaTh CUCTEMY CHEUHUATbHBIX CAMOCTOSITENbHBIX U HE3aBUCHUMBIX OPIaHOB, KOTOPHIE
HaJIeJICHbl MOJHOMOYHUSIMU Ha OCYIIECTBIEHHUE creuuduueckux (QyHKIHUM, Harpas-
JIEHHBIX Ha peajn3alyi0 KOHCTUTYLIMOHHBIX U MHBIX MpaB rpaxnaad. [Ipu stom cie-
AyeT Y4YUTHIBaTh TaKXe€ U TO OOCTOATEIbCTBO, YTO HOTApUAaT MOXKET peaIn30BaTh
CBOM (PYHKIIMM M B paMKax OT€YECTBEHHOI'O CyA0npou3BojcTBa. Kak nmpaBuio, Takas
peanu3anus OCYIIECTBISIETCS BBUAY pealu3aldyd MPOLECCyallbHbIX MpaB TPaKIaH,
KOTOPBIMU OHHM HAJEISIIOTCA B CUIIY OTE€YECTBEHHOTO IPOLIECCYaJIBbHOTO 3aKOHOJA-
TeIbCTBA. BMecTe ¢ 3TUM, X0Tenoch Obl BHECTH HEKOTOPHIE MPEAJIOKEHHS 110 COBEP-
IIEHCTBOBAHMIO MHCTUTYTa HOTapuaT. Tak, B paMKax cylneOHOro paz0oupareiabcTBa
HOTapuyca HEOOXOJMMO NpUBJIEKATh B KadecTBe crneuuanucta. OCOOEHHO OCTpo
JAHHBIM BOMPOC CTOUT B KOHKPETHBIX KaTErOpUsX JAeJl, HalpuMep, B Jejiax O HacleI-

CTBC.
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