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DEFECTIVE LEGAL FACT AS APHENOMENON
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Abstract: the correct selection of elements in the legal composition is the most
important part of the problem of choosing the most optimal option for regulating public
relations. One of the negative aspects of the implementation of legal regulations is
often defective legal facts or compositions that prevent the further implementation of
the legal relationship or entail other negative consequences in the legal system. This
article examines the significance of defective facts in the mechanism of legal regula-
tion, determines their negative role in destabilizing the operation of legal norms, in
failures of the law enforcement process, in violation of the rights and legitimate inter-
ests of participants in public relations. The author explores the causes of defective

legal facts, analyzes ways to overcome regulatory defectiveness.
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JNE®EKTHBIN FOPUINYECKHU ®AKT
KAK SIBJIEHUE B TEOPUM ITPABA

Auuomauuﬂ: ONMUMAJIbHBLU Ha60p I/IEMEHNIOB 6 fopuauqecmn? cocmaes — 8asic-
Heuwas 4yacmo I’lp06ﬂ€./l/lbl 6bl60pa Haubonee ONMUMAIbHO2O eapuarma pecyaupoesa-
HUA 06W€CI’I’16€HHbZX omuouwteHut. OOHUM U3 HE2AMUBHBLIX MOMEHMOB peaausayuu
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npPagosbiX NPeOnUCaHUull Yacmo 8blCmynarom oeghekmmuvie opuoudeckue gakmol Ui
cocmaswl, npensamcmeayroujue 0albHelueMy 0CyujeCmeienuio npagoomHoOULe s TUbo
GNIeKYWUL UHbIe OMpUyamenbhble NOCIe0Cm8Usl 8 Npasoeol cucmeme. B nacmoswetl
cmambe paccmampusaemcs sHaueHue 0eg)eKmuulx akmos 6 MexaHuzme npaso8oco
pe2yiupoeanus, onpeoessiemcs ux He2amusHdas poib 8 0ecmaduIu3ayuu Oetucmasus
HOpM npasa, 8 cOOsAX NPAGONPUMEHUMENLHO20 NPoYecca, 8 HapYueHUU npae U 3aKOH-
HbIX UHMeEpeco8 Y4acmHUKO8 00uecmeeHHblX OmHoueHul. Aemop ucciedyem npu-
YUHbL BOZHUKHOBEHUSL 0eEeKMHbIX I0PUOUYECKUX (PAKMO8, aHATu3upyem nymu npe-

000.J1eHUsI HOPMAMUBHOU OeheKmHOCMU.

Knrouesvie cnoea: meopus npasa, npagogoe pecyiuposauue, HpUOULecKull
gaxm, deghexm, ropuduyeckue ouubKU, NPaAsosvie NOCAeOCMBUs, OCHOBAHUSL OegheKkm-

HOCMU, NPUYUHBL 0epeKmHOCMU, NYMU YCMPaHeHus..

In the process of establishing legal facts, it is often found that they have various
kinds of shortcomings, defects. In some cases, these defects are related to the content
of a legal fact (lack of the necessary length of service, etc.), in others —with the external
form of its expression and consolidation (for example, a defect in a document certifying
the length of service). That is why the question arose in the theory of legal facts whether
to take such facts into account or not. Already in Roman law, one can find a lot of
judgments about defects of will and expressions of will when concluding transactions.
At the same time, Roman law required the strictest observance of the established order
when performing legal actions [1].

Two signs are distinguished as defect criteria: legal, when the signs of legal facts
do not correspond to the model fixed in the hypothesis of a legal norm (cannot be con-
sidered co-authorship of an invention by a person who did not participate in the devel-
opment or detection of signs distinguishing this invention from others); and social,
when legal facts have signs indicating significant changes in their content [2, p. 176].
The basis of the defectiveness of legal facts is the defectiveness of the socio-legal sit-
uation. A defective situation is a situation in which some necessary signs are missing

or there are signs that are not provided for by law. An example of a defective situation
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may be the fact of transferring a worker to another job without his consent. The study
of such situations contributes to greater stability of law and order and more reliable
protection of public relations.

There are absolute and relative defects of a legal fact. Absolute means that a social
circumstance generally loses its legal significance, cannot be used as a legal fact. Rel-
ative is the defect of only this legal relationship. It does not exclude the legal role of
the fact in other legal relations. Thus, the non-recognition of the length of service that
entitles to the appointment of a pension on preferential terms does not exclude the use
of this legal fact for the appointment of a pension in a general manner.

It is necessary to distinguish between the defectiveness of the legal fact itself and
the defectiveness of the evidence about it. A court or other law enforcement body has
the right to reject evidence if it is burdened with certain defects and raises doubts about
the truth. The expert's conclusion, for example, cannot be accepted as evidence if it is
incomplete and contradictory, does not contain a deep analysis of objective data. How-
ever, the defectiveness of one of the proofs does not exclude, as a rule, the presentation
of other proofs, does not indicate the defectiveness of the very social circumstance
(legal fact) proved in the law enforcement process.

The defectiveness of a legal fact should not be confused with its incorrect legal
assessment (qualification). If the first is a lack of the legal fact itself, then the second
is a defect in the law enforcement process [3, p. 357]. The defectiveness of a legal fact
Is based on the defectiveness of the socio-legal situation. A defective situation should
be considered one in which some necessary signs are missing or there are others that
are not provided for by law.

How does the legislation react to the defectiveness of legal facts and composi-
tions?

One of the types of legal reaction can be conditionally called stabilization of legal
consequences. Its essence lies in the fact that in certain situations the legislation pre-
serves (stabilizes) the legal consequences arising from defective legal facts or compo-

sitions.
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Another type of reaction to a violation in the actual premise is a delay in the onset
of legal consequences. It is widely used when a legally significant violation is detected
at the stage of formation of a legal relationship, before the onset of legal consequences.
Thus, the establishment of a promissory note relationship does not terminate the mon-
etary obligation under the main transaction. By issuing a promissory note to the credi-
tor, the debtor assumes a new obligation that exists along with the obligation under the
main transaction and is interdependent with it.

The main legal consequence of legal relations resulting from the issuance of a
promissory note within the framework of the main transaction is the right granted to
the creditor at its discretion to demand that the debtor fulfill a monetary obligation
either under the promissory note or under the main transaction. Moreover, since the
debtor, by issuing the bill, pursued the goal of delaying the fulfillment of its obligation,
the creditor does not have the right to make a claim on the main transaction until the
moment of payment on the bill [4, p. 45].

A kind of legal reaction to the defect of the actual premise is the sanction of inva-
lidity. The essence of this type of reaction is the annulment of the legal meaning of the
actual premise, the non-occurrence of legal consequences. There are simple and com-
plex variants of the invalidity sanction. If the first one is limited to the simple non-
occurrence of legal consequences, then in the second case the defective legal fact is
subject to cancellation.

The theory identifies two main reasons for the appearance of defective legal facts:
hidden rebirth and falsification. Latent rebirth is a change in legal facts over time. For
example, citizens with a diploma of higher education in the absence of practice may
lose their skills over time, but the legal fact (the presence of higher education) will not
change, because there is its external expression (diploma).

It is precisely because of such cases that it is necessary to create an effective and
efficient system of control over legal facts, on which the granting of rights and obliga-
tions is directly based (in the form of inspections, certifications, tests) [5, p. 66].

Falsification of facts can be of two types: artificial fabrication (for example, imi-

tation or simulation of a disease in order to obtain additional rights or get rid of some
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responsibilities) and the creation of fictitious evidence (forged documents). Falsifica-
tion of legal facts is a gross violation of legal norms, for which criminal liability is
sometimes provided, and in most cases such facts are simply invalidated.

Thus, it can be concluded that the defectiveness of legal facts is diverse and can
arise, both as a result of direct actions of the legislator, and as a result of the fact that
the legislator did not take into account some circumstances. The occurrence of defec-
tiveness of legal facts can occur regardless of the actions or omissions of the legislator,
and as a result of certain social situations when the legal facts enshrined in the norms

of law change their meaning and acquire a defective effect on legal relations [6, c. 282].
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