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AHHOmMayua: 6 cmamve pacKkpvl8aromcs NOHAMUL NPeoOCmasumenbemed u 3a-
WUmMbl NPA8 U 3AKOHHBIX UHMEPECO8 HeCOBEPUIEHHONECMHUX JIUY 8 2PAHCOAHCKOM CYOO-
npou3B00Ccmee, YKA3vblearomecs OCHOBAHUSL UX YYACMUSL 8 2PAXCOAHCKOM npoyecce,
ONpeoesIOmMcs Kame2opuu HecosepuleHHoIemuux, yuacmeayiowux ¢ oeie. OcHo8Hoe
cooepocanue UCCIe008aHUsI COCMABISiem COCMAGIAIM  HOPMAMUBHO-NPABOSbLE
aKmol, pe2iamenmupylowue npasa Heco8epPUeHHONEeMHUX PAX*COaH NO paccMampu-
saemoti meme. Aemop npuxooum K 81800y, UMo pPeOeHOK, KaK u opyeue Y4acmuuxu
CHOPHO20 NPABOOMHOULEHUsl, OOJIHCEH NPUIHABAMbCL CMOPOHOU 8 0efle, Ko20a peyb

Kacaemcs obecneverus u 3auumsl eco npae.

Kniouegvle cnosa: necogepuiennonremuuii, pooumenb, 3aKOHHbIL NPeoCmasu-

meib, sauguma npae p€6€HKa, HOpMAMUBHO-npaeoesvle aKkmal.

B cootBercTBHM ¢ 1.4 cT. 37 'TIK P® [2] HecoBepiieHHONETHHIT B BO3pacTe OT
14 no 18 et BIpaBe CaMOCTOSATEIBHO 3alUINATh CBOM MHTEPECHI, B CIIydasX, IMpe.Iy-
CMOTPEHHBIX (hesiepalbHBIM 3aKOHOM. HO cO CTOpOHBI 3aKOHOIATENS TOMYIIeHa BO3-
MOYKHOCTH TIPUBJICUCHHUSI SISl yIACTHSI B TAKMX KATETOPHUSX JIeT 3aKOHHOTO MPeJICTaBu-
TeJs. DTOT BOMPOC CYJIbsI BIIPABE MOIHATH YK€ HA CTAIUH TOJATOTOBKH JeNa K Cy1e0-
HOMY Pa30UpaTesIbCTBY MOCTABUB €ro Ha 0OCYKICHHE CTOPOH.

[Tpu »TOM BO3HUKAET 3aKOHOMEPHBIN BOIIPOC O TOM, KaKHE C TOUKH 3PEHUS TIPO-
IIECCYaIBHOT'O ¥ TIPABOBOTO ITOJIOKEHUS JIUIT 3HAUCHUE 00pPETAIOT ICUCTBUS 3aKOHHOTO
MIPEICTABUTEINSI HECOBEPIIEHHOJIETHETO, KOTOPBIN BBICTYIAET CAMOCTOSATEIHLHO U OCY-

IMECTBJIACT 3alIMTY HAPYUICHHBIX IIpaB OT CBOCIO MMCHH.
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OpaHako Ha MPaKTHUKE BCE e HanboJiee pacpoOCTPAHEHbI CIyyau, KOTa y4acTue
HECOBEPILICHHOJIETHETO MOJTHOCTBIO 3aMEHSAETCS] YYACTUEM B MPOLECCE Er0 3aKOHHBIX
MPEJICTABUTENIEH, K YACITY KOTOPBIX OTHECEHBI POJAUTENM, YCBIHOBUTEIN, ONEKYHBI, TIO-
NEYUTENU U APYTUe JULA, HAJEIEHHbBIE COOTBETCTBYIOIIMMU MTOJTHOMOYHUSIMHU.

I'maa 5 I'TIK P® mocesiiieHa MHCTUTYTY NPEICTaBUTEIbCTBA, KOTOPBIN U SBJISI-
eTCs TpaBOBOM 0a30¥ ISl 3aKpEIJICHHsI CTaTyca M MPOIECCYaIbHOrO MOJOKEHUS 3a-
KOHHBIX MPEICTABUTENECH B IPAXKJAHCKOM JEJE C YYaCTUEM HECOBEPILIEHHOJIETHETO.
[Ipu 5TOM naHHBIC AUIA, YYACTBYS B MPOIECCE OT UMEHU U B HHTEpecax peOeHKa Ka-
YECTBEHHBIM 00pa30M BJIUSIOT Ha CyObEKTUBHYIO CTOPOHY I'PakIaHCKO-IIPOIIECCYallb-
HOTO MPABOOTHOIIEHUS, CO3/aBas JJid MPEACTABISIEMOT0 UMM JIUIIA MpaBa U 00s3aH-
HocTH. [Ipu 3TOM 3aKOHOAATENEM YUTEH OCOOBIN CTaTyC HECOBEPILIEHHOJIETHETO, KO-
TOPBIN B CHJTy CBOETO BO3pacTa HE CIIOCOOEH B MOJIHOM Mepe OLIEHUTh U MPOKOHTPO-
JIUPOBATh JIEUCTBUSAX CBOMX 3aKOHHBIX MPEICTABUTEIEH, B JAHHOM CIy4yae peyb Be-
JIETCSl O HEKMX MPABOBBIX OIPAaHWYCHUSAX, HAJTOKEHHBIX Ha poauTeneil. B kauecTse
npuMepa TaKOTO OTPpaHUYEHHUS TPUBEAEM HOPMY, 3akperuieHHyro B ctathe 37 'K
P® [1], cortacHO KOTOpOW 3aKOHHBIN MPEICTABUTENb PACIIOPSIKACTCS UMYIIECTBOM
ITOJOIIEYHOI'0 UCKIIFOYUTEIIBHO B €r0 UHTEPECAX U C COTJIACHsl OpraHa ONEKH W IOoIle-
YUTENIbCTBA. JIJaHHOE TIOJI0KEHME 3aKOHA OTPAHUYMUTEIIBHO IPUMEHSIETCS HE TOJIBKO B
MaTepualibHOM cdepe mpaBa, HO TaKXKE UMEET U TMOCJEACTBUS NMPU COBEPIICHUU OT-
JEJIbHBIX MPOLECCYANIbHBIX AEHCTBUN B XOJI€ pacCMOTpeHus nena. K nmpumepy, pyko-
BOJICTBYSICh BBIIICYKa3aHHBIM IOJOKEHUEM 3aKOHA, CYJ JOJHKEH KPUTUUYECKH OTHO-
CUTBCS K CIICIMAJIbHBIM MPABaM 3aKOHHOTO ITPEACTABUTEIISI HECOBEPILICHHOJIETHETO —
IPU3HAHWU UCKA, UM OTKAa3a OT UCKOBBIX TpeboBaHuil. B manHOM ciydae cynam 00si-
3aTEJIbHO BBISICHATH MHEHHE OpPraHa ONEKU U MOMEYUTENBCTBA, 4 IOCTAHOBKA PEIICHUS
0€3 BBISICHEHHUS TaKOTO 3aKJIF0OUCHUS OyIeT CYNTATHCS HE3aKOHHOM.

OnHako BeIeHHWE €T, 3aTParuBalOIIMX MHTEPEChl HECOBEPILIEHHOJIETHETO, HE
OTPAHUYMBAETCA JIMIIb UHCTUTYTOM 3aKOHHOTO mpeacTtaButens. [locneanue B CBOMO
odepeab MOTYT MIEPEIOBEPUTH CBOU TIPaBa U 00S3aHHOCTH B OTHOIIICHUN HECOBEPITICH-
HOJIETHETO B CyJ1I€OHOM 3aCeIaHUH U APYTOMY JIUILY, KOTOpoe OyAeT 3allMIlaTh X UH-

TCPCChI B CY/IC. B Takom CJlIydaC UMCCTCA B BUAY YiKC JIOTOBOPHOC NPEACTABUTCIILCTBO,
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IIPU 3TOM 00BEM TIEPEIaBACMBIX MPAB OMPEEISETCS 3aKOHHBIM MPEACTABUTENEM Ca-
MOCTOSTENILHO, TO3TOMY MOXKET BKJIFOUATh B CE0s1 TAKXKE U CTICIIMATIbHBIE TOJTHOMOYHS,
BbIJICTICHHBIE 3aKoHOAaTeneM B ctathe 54 ['TIK PO.

JIt060i1 opran rocy1apCTBEHHOM BJIACTH, a TAK)KE OpraH MECTHOI'O CaMOYTIpaBJie-
HUSI KaK MCKYCCTBEHHO CO3/IaHHBI OOIIECTBOM MyOJIMYHBIA WMHCTUTYT, HE HMEET
anpUOPU HUKAKUX €CTECTBEHHBIX MpaB. [I0CKOIBKY, TOCKOIBKY JaHHBIC OPTaHbI MPE/I-
CTaBJISIIOT COOOM HEKYIO MPaBOBYIO (PUKIIMIO, MX MPABOBOM CTATyC AETAIBHO peria-
MEHTHUPYETCS 3aKOHOIATENIEM, KOTOPBI B CTPOIOM COOTBETCTBHUHM C LICJISIMU JEATEIb-
HOCTH TaKOTO OpraHa ONpeJesieT ero mpoleccyaibHOe MOJ0KEHUE B CYIeOHOM Mpo-
necce. OrpaHuyuBasiCh ceUUKON HAIIEro UCCIEIOBaHUS, MOKHO OTMETHUTh, 4TO K
TaKUM OpraHaM, UMEIOIIHUM TIPaBO MPEICTABIATh, HHTEPECHI HECOBEPIICHHOJIETHETO B
CyJie MOT'YT ObITh OTHECEHBI B TIEPBYIO OUEpEIb: OpraH ONEKH U MOMEeUYNTEIhCTBA, al-
MUHHCTPAIUS JETCKOTO YUPEKIACHHS, B KOTOPOE MOMEIICH HECOBEPIICHHOJICTHUN U
np. Yarie Bcero OHU BBICTYIAIOT B POJIM 3aKOHHOTO MPEACTABUTEIISI HECOBEPIIICHHO-
JIETHETO BPEMEHHO — Ha TIEPHOJ] JI0 pa3pelIeHUus BOIpoca 00 OMpeAesieHUH ONeKyHa
(nomeuunTens) pedenka. Jlo ycTpoiicTBa AeTei, ocTaBmmxcs 0e3 MoneyeHus: poauTe-
Jiel, Ha BOCTIMTAHUE B CEMBIO WJIM B OPTaHU3alliY, yKa3aHHbIe B MyHKTe 1 ctaTthu 123
CK PO, ucnonmnenue o0sa3aHHOCTEH OneKyHa (TIOMeYuTeNsl) 1eTeil BpeMeHHO BO3Jara-
€TCSl Ha OpPTaHbl ONEKH M MmornevYnTeabcTBa [4]. OCHOBHBIM KpUTEpHEM IPH OIpeIeiie-
HUU MPOIECCYAIbHOTO CTaTyca KaXKJ0ro y4acTHHKA MpoIecca sIBISETCS 1eJb €ro yJa-
ctus B aene. [Ipu sToMm, naHHas 1eIb CBA3aHa MPEXKAEe BCEro ¢ HaJIUYUeM Iopuauye-
CKOM 3aMHTEPECOBAHHOCTHU B MCXOJ¢E Aeia. [ 0BOps 0 IOpUINYECKONW 3aUHTEPECOBAH-
HOCTH, MOXHO OTMETHUTH CJICAYIOIINE €€ BUJIBI:

1) cyObekTuBHAs

2) TocyaapCTBCHHAs

3) oOmecTBEeHHAS.

B 3aBucuMocTu OT BUAAa 3aMHTEPECOBAHHOCTH BCEX JIMI], YUYACTBYIOIIUX B pac-
CMOTPEHHUH TPAXKIAHCKOTO JIeJIa, 3aTParuBaroIero MHTepechl peOeHKa MOKHO qudde-

PEHIUPOBATL HA ABC I'PYIIILI. HpI/I 9TOM K JIMaM, JIMYHO 3aUHTCPCCOBAHHBIX B HCXO/C
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7ienna ciaeayeT OTHECTH CaMOT0 HECOBEPIICHHOJETHETO, €T0 POIUTENEH, UITH JIUII, OCY-
HIeCTBISIIONUX (pakThyeckoe BocnuTanue pedenka. K rpymnmne i, UMEOMMX rocy-
TApCTBEHHYIO 3aMHTEPECOBAHHOCTD, OTHOCATCSI OPTaH OTIEKU U TIOTIEUYUTEIHCTBA, TIPO-
Kypop, a Tak’Ke€ UHbIE OPTaHbl, TOJHOMOYHBIE OCYUIECTBISATH KOHTPOJIb 32 OXPaHOU
paB HecoBepileHHOIeTHEr0. OOIeCTBEHHASI 3aMHTEPECOBAHHOCTh MOXKET UMEThH Me-
CTO JIJISl YIPEKIACHUH, OCYIIECTBISIONINX YXO1 M BOCITUTAHUE JCTeH OCcTaBIIMXCs 0e3
MOTIEYCHUsI POJAUTEIIEH, OHH, K IPUMEPY, MOTYT CAMOCTOSITEIbHO 00paIaThCs B CY/ C
MCKOM 00 OTpaHWYCHUH WJIH JINIIEHUN POJIUTEIHCKUX TIPAB.

OCc00EHHOCTBIO CIIOPOB O BOCIIUTAHUU JCTEH SBIAETCS TO 0OCTOATENHCTBO, UYTO
peOEHOK CaMOCTOATENHFHO HE MPUHUMAET Yy4acTue B IMPOIECCe B BUY CBOCH Helee-
CITOCOOHOCTH, a 3aKOHHBIC MIPEACTABUTENH, KOTOPHIE B OOJBITUHCTBE CIIOPOB BBICTY-
NaloT OJTHOM U3 CTOPOH BBIHYKACHBI 3aIIMIIATh U OTCTAaUBATh B MIEPBYIO OUepeIb COO-
CTBEHHBIE MHTEPECHI, i B CHITY CIIOKHBIITMXCS OOCTOSTEILCTB PEAKO 33 yMBIBAIOTCS O
PacXoXKJIEHUU HHTEPECOB POJIUTEINS C PEOSHKOM.

BBugy storo coxpaneHue OanaHca MHTEPECOB BBI3BIBAECT TPYMHOCTH, TaK Kak
OJIMH W3 POJUTEIICH HE MMEET 3aMHTEPECOBAHHOCTH B OOBCKTHBHOM PAaCCMOTPCHHH
7iena, B BUJLy 3TOTO, B TOM 4uCie POPMUPYETCsl HETpaBUIIbHAS JTOKA3aTeIbCTBEHHAS
6a3a. Pe3ynbpraTtoM Takoro cyObeKTUBHOTO, HEMTPABUIILHOTO C TOUKH 3PEHHUSI TICUXOJIO-
TUU TIOBEJICHUS POAUTEINS SIBJISIETCSI HECOONI0ICHIE UHTEpPECOB peOeHKa. B kauecTBe
npuMepa MPUBEJEM TaKyl0 KaTEerOPHIO CIIOPOB KaK 00 OMPEJEIICHUH MECTa KUTEIb-
cTBa peOcHKa. B JaHHOM CiTydae M MCTEIl M OTBETYHMK 3aMHTEPECOBAHBI B MPEUMYIIIC-
CTBEHHOM TPOKUBAHUU C peOEHKOM, B CBSI3M C YeM MMM OyJyT OTCTAMBaThCs MpaBa
Ha BocniuTanue pedenka. [Ipu aTom kaxkaas u3 cTopoH OyAeT J0Ka3bIBaTh, YTO UMEHHO
c Hell s peOeHka OyyT oOecreueHbl BCe YCIOBUS ISl pOCTa U Pa3BUTHUS HECOBEP-
IIIEHHOJIETHETO. B yClIOBUSIX KOH(PIMKTHON CUTyalnu peOCHOK BBIHYKICH IIpeTepIie-
BaTh JIaBJICHUE CO CTOPOHBI COOCTBEHHBIX POJIUTENICH, KOTOPHIC B BUIY TPSIMOM 3aWH-
TEPECOBAHHOCTH B UCXOJE JeNa, U OHUMAHUHM TOTO, YTO, HECMOTPS Ha BCE JOKa3a-
TEIHCTBA, MPU PABHBIX OBITOBBIX YCIOBUSX, KEJIaHHE peOCHKa OCTaThCs ¢ KEM-TO W3
poauTenel OyneT IMEeTh PEBATMPYIOIIee 3HAUCHHUE TIPH IPUHITHH CyJI0M pEIIeHUs,

BBIHYKACH ITOJABCPTaATHCA IICUXOOMOITHOHAJIBHBIM HATI'PY3KaM.

4  HTTPS://PHSREDA.COM
COJIEP’)KMMOE JOCTYIHO 110 JULUEH3UM CREATIVE COMMONS ATTRIBUTION 4.0 LICENSE (CC-BY 4.0)



PUBLISHING HOUSE ""SREDA""

Hannune koH(IMKTa THTEPECOB MOKET UMETh MECTO B CITydae, €CJI 3aKOHHBIN
IPEICTaBUTEIb 3JI0YNOTPEOISIET MPEIOCTaBICHHBIMU €My MOJHOMOYHUSMU, B TOM
YHUCJIE CO3JACT NMPENATCTBUA I PEANTN3AIMHU MPAB U 3aKOHHBIX HHTEPECOB NIPEACTAB-
JISIEMOT O, pean3yeT COOCTBEHHbIE MPaBa M 3aKOHHbIE UHTEPECHI B yIIepO UHTEpEcamM
IPEICTaBIIIEMOro, JUOO €ro JACHCTBUS MHBIM 00pa3oM HaHOCAT yuiepO MHTEpecam
MPEJICTABIISIEMOTO.

B kaudectBe penieHusi JaHHOW MPOOJIEMbI MOXKHO BBECTH MPAKTUKY Ha3HAYCHUS
HECOBEPILICHHOJIETHEMY 3all[UTHUKA, KOTOPBIA Obl OKAa3bIBAJl HECOBEPIICHHOJIECTHEMY
IOPUINYECKYIO TIOMOIIb B COOTBETCTBHH ¢ TojioxkeHneM Koncrutyiuu PO [3].

[Ipu 5TOM 7151 TPaMOTHOM peanu3aluy JaHHOW BO3MOKHOCTH HEOOXOMMa pe30-
JIIOIMSI CO CTOPOHBI CY/Ia IS IOMYCKA 3alIUTHUKA HECOBEPIIEHHOJIETHETO K YYaCTHIO
B jene. Jlomyck BO3MOXKHO OpOPMUTH OMpeIe]ICHUEM CyJia, B KOTOPOM OYyIyT Tepe-
YUCJIEHBI MOTUBBI, IO KOTOPBIM CYJ1, PUHSUT PEUICHUE O TPUBJICYEHNUU TAKOTO CICIIH-
aJIBHOTO CyOBEKTa, €ro MOJIHOMOYHS. B CBSI3U C BhIllIECKAa3aHHBIM, CUUTAEM, UTO HEOO-
X0auMo JIonoTHUTE DenepanbHblil 3akoH oT 31 mas 2002 r. Ne63-D3 «O6 agBokat-
CKOM JIeSITENIbHOCTH U afBOKaType B Poccuiickoit denepannny, MOI0KEHUSIMU, Peria-
MEHTUPYIOIIMMH BO3MOKHOCTh OKa3aHMs OECIJIaTHOM FOPUIUYECKON MOMOIIHM HECO-
BEPLICHHOJIETHUM, ITPU YYACTHUH B CIIOPE HETIOCPECTBEHHO 3aTPAruBaroIINe UX MpaBa
Y 3aKOHHBIEC UHTEPECHI.

KomrekcHpii xapakTep U3MEeHEeHU OyAeT 00ecrnednBaThCs BO B3aUMOCBSI3U CO
cratbelt 50 ['TIK PO, mpemycmaTpuBaromuii Crydan Ha3HAYCHHS aJJBOKATa B TPaKIaH-
CKOM ITpoLeccCe.

Omnupasich Ha OTBIT 3apPYOEKHBIX CTPAH, MOXKHO C YBEPEHHOCTHIO MPEITOIOKUTH,
YTO TaKas MpaBOBas OpraHu3alus npuxuiack Bo OpaHiuu, rjae peoeHOK MOXET ca-
MOCTOSITEJIbHO XOJIaTaiiCTBOBATh O MPUBJICUYEHUU ISl €ro 3allUThl aJBOKaTa WIIU
uHOoro Jinia. OcCOOEHHOCTHIO SBISETCS TAKXKE TO, UYTO HECOBEPIIICHHOJIETHUI CBOOOICH
B BbIOOpE KaHAMATYPbI 3aIlIUTHUKA, JINOO MOKET 0OpATUTHCS 32 PEIICHUEM JAHHOTO

BOIIpOCa HCTIOCPCACTBCHHO K CY/IbC, h1%(s0) npeaccaaTciito KOJJICTHN aABOKATOB.
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[IpoueccyanpHo€ MOJIOKEHUE POJUTENEH B TPAKIaHCKOM IPOLIECCe C ydacTUeM
pebeHKa He OTpaHUYMBACTCSI POJIBIO OJTHOW U3 CTOPOH, OHU TAaK)K€ MOTYT OBITh TPH-
BJICUCHBI K JIeTy B KaUeCTBE TPEThUX JHIl. Takas cuTyalusi BO3MOKHa, HaIpuMep, Ko-
r71a B CIIOp 1O MCKY MaTepH K (haKTHUECKOMY BOCIIMTATENIO BCTyIaeT OTell peOcHKa,
KOTOPBIN 3asBIIsIET TpeOOBaHUE O mepeaade peOeHKa Ha BOCIUTaHHEe eMy. B maHHOM
CJIy4ae €ro MpoleccyalbHOE MOJIOKEHHUE ONPEAEIIAETCS CyA0M KaK TPEThEro JINIa, 3a-
SIBIISIOIIETO CAMOCTOSITENIbHBIC TPEOOBaHUSI OTHOCUTEILHO MPEAMETa CIopa.

B nayke rpaxgaHcKoro mnpoiecca KaTeropus CTOPOHBI OIPEIEIIeTCS BO B3aUMO-
CBSI3U C MaTepUAIbHO-TIPABOBBIM OTHOIICHHEM, TaK KaK MPEIMET U OCHOBAaHUS HCKa
0a3upyroTCs UMEHHO Ha HEM. B cBsA3M ¢ yeM HanboJsiee BEpHBIM SBIISIETCS TAKOE M0JIO-
KEHHE JIeTl, TPH KOTOPOM peOEHOK, KaK U JPYTHe YYACTHUKHU CIIOPHOTO MPaBOOTHOIIIE-
HUS IPU3HAETCS CTOPOHOM, KOTia peub KacaeTcs 00eCIedeH sl U 3alUThl €ro IpaB.

CucTeMHBII aHATTU3 U TOJIKOBAaHHE HOPMBI ITpaBa MO3BOJISIET HaM C YBEPEHHOCTHIO
C/IeNIaTh BBIBOJI O TOM, UTO B ONKCHIBAEMOU MPoOIIeMe UMEHHO HECOBEPIICHHOJIETHETO
rpakJaHIHA CJIeIyeT MPU3HATh CTOPOHOM TpakJaHCcKoro mporiecca. Ha 3To HaTanku-
BaeT UCIIOJIb30BAHKE C TOUKH 3PEHUS IOPUANUECKON TEXHUKHU MPABOBOTO 000poTa, KaKk
«CyJ BIIpaBe MPHUBJICYL». 3HAYUT B JAHHOM Cllydae 3aKOHOJATENb MpEAroaracT u
Clly4dau, KOT/ia 3aKOHHbBIE TIPEJACTAaBUTENIN MOTYT OBITh U HE TIPUBJICYCHBI K YYACTHIO B
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