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IOPUINYECKAS IPUPOJIA IPUHIIUIIOB
CEMEMHOI'O IIPABA POCCUM

AHHOmMauun: 8 cmamve paccmampusaomcs 80NPOCyL NPAKMU4EeCcKo20 3HaAYe-
HUS NPUHYUNOG CEMEUHO020 Npasa, ux KidcCUuuKayuy, aHamusupyemcs ux npasosas
npupooa, a maxkxice paziudHvle n00Xoobl K 8blOEIeHUI0 NPUHYUNO8 Npasa U onpeoe-
JIEHUI0 UX Koauwecmed. Asmop popmynupyem 818600 0 0BOUCMBEHHOU IOPUOULECKOU

npupooe NPUHYUNOS ceMeln020 npasda.

Knwueswvie cnosa: npuHyunsl npasa, cemetiHoe npaeo, 6pallH0'C€M€1/7Hbl€ om-

HOUWIEHUAL.

Cewmelinoe npaBo Poccun, mpoiias myTe OT OAOTPACIN IPAKAAHCKOTO IIpaBa 10
CaMOCTOSITEJIbHOM OTpaciM POCCUICKOro IpaBa, cHOpMHUpPOBAIO COOCTBEHHBIE OT-
pacieBble npuHUUIBL. X popMupoBaHue uMeno He TONBKO MPABOBOE, HO U OOJIBIIOE
couuajgpHOE 3HaueHWe. [IpuHOMMIBI CEMEMHOrO IpaBa — 3TO OCHOBOIIOJIATAOLINE
UJIeU, Hayaja, KOTOpbIE HE MPOCTO HAXOAAT HOPMATUBHOE BBIPAXKEHUE BO BCEX NPE.I-
IMACAHUAX CEMENHO-TIPABOBOIO XAPAKTEPa, HO U WUIPAIOT ONPEAEIISIONIYI0 POJb s
PaBOBOM MOJMTUKH TOCYAAapCTBa B paccMaTpuBaeMoil cepe, oTHoOcALIEHCS K Of-
HOMY M3 OCHOBHBIX HalpaBJICHUH POCCHICKOMN moauTHkH npasa [3]. JlanHbIM 00CTO-
ATENICTBOM OOYCJIOBJIEHA AaKTyaJbHOCTh HCCJEJAOBAHMS IOPUIMYECKON MPUPOJIbI
MIPUHITUTIOB POCCUIMCKOTO CEMEWHOTO MpaBa, 00JaIaloNuX CIeHUPUISCKON CYIITHO-
CTBIO U COJIEPKAHHUEM.

IIpakTHyeckass 3HAYMMOCTb KOMIUIEKCHOIO HAYYHOI'O OCMBICIEHHUS JaHHBIX
MPUHLIUIIOB 00YyCIIOBJIEHA U TeM (aKkToM, 4yTo ceMelHoe npaBo B Poccuum npencras-
JseT co0Oi OJIMH M3 HEMHOTOYMCIEHHBIX MPUMEPOB OTpaciei mpaBa, B KOTOPBIX
roCyJJapCTBO CAHKIIMOHUPYET HCIIOJIb30BAHUE IPHUHIMIIOB B KAa4eCTBE MCTOYHMKA
npaBa B €ro (opMallbHO-IOPUINYECKOM 3HAYEHUHU (AHAJIOTHS MpaBa) B CUTYyalUsX,
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KOTJ]Ja OTHOIIEHUSI MEXKY YIECHAMU CEMbU OCTAJIMCh HE YPETyJIHPOBAHHBIMU, a Pa3-
PEHIUTH CIOP C MOMOIIBIO aHAJIOTHHU 3aKOHA HE MPEJCTaBISETCS BO3MOXKHBIM (CT. 5
Cemetinoro kojiekca P®) [1].

B kadecTBe OCHOBHBIX CEMEWHO-TIPABOBBIX MPUHIMIOB B 4. 3 cT. 1 CemeliHoro
kozekca PO nmouMeHoBaHbI 1I€CTh MPUHIMIIOB. BMecTe ¢ TeM B 1aHHON HOpMeE 000-
3HA4Y€Hbl U OCHOBOIIOJATAIONIME Hayajga CEMEUHOr0 3aKOHOJATeIbCTBa, HE 0003HA-
YeHHbIe B KadecTBe NpUHIUIOB. [log00HOE OTCYTCTBHE YETKOCTH (HOPMYJIUPOBOK
MOPOXKJIAeT JUCKYCCUM CPEJIA CIEIUAIMCTOB M0 MOBOAY KOJUYECTBA MPUHIIUIIOB CE-
MEHHOTO TIpaBa, uX HOpMyIUPOBOK, KIaCCU(PUKAIIIH U T. 1.

B 5T0i1 cBsi3u B Hay4HOU JUTEpaType MPEACTaBICHBI U 00Jee MUPOKUE MOIX0-
Il K OTPEICJICHUIO TEPEUHs MPUHIIMIIOB MpaBa U, COOTBETCTBEHHO, PACIIUPUTEIb-
HOMY TOJIKOBaHUIO HOPM CEMEWHOro 3aKoHOj1aTesibcTBa. Hampumep, aBTOpbl OAHOTO
13 y4eOHMKOB MO CEMEIHOMY TpaBy BBIACIAIOT HE IIECTh, a BOCEMb IIPUHIIUIOB, J0-
MOJTHSIA TIepedeHb 1. 3 ¢T. 1 CeMelHOTro KoIeKca MPUHITUIIAMHA OeCTIPETISITCTBEHHOTO
OCYILECTBIICHUSI CEMEHHBIX NMPaB U BOCCTAHOBJICHUS HAPYIICHHBIX mpaB [4, c. 24].
Eme Oonee mupoko Tpaktyer npuHiuibl cemeiiHoro npasa H.C. lllepctuera. Ilo
MHEHHUIO aBTOpa, (GOPMHUPOBAHUE CUCTEMBI MPHUHIIUIIOB CEMEWHOTO MpaBa JOJIKHO
OCHOBBIBATHCSI HA BBIJICJICHUU CIEAYIONIMX JIBYX TPYIIL: OOIeceMeiiHbie U BHYTPH-
WHCTUTYTCKUE NpuHLMNBL. K mepBoil rpymnmne aBTop OTHOCUT OCHOBBI CEMEMHOTO 3a-
KOHOJ/IaTeNbCTBa, 00o3HaueHHbIe B 1. 1 c¢T. 1 Cemelinoro koaekca P®. B pamkax BTO-
POl TpyMIbl BBIACISIOTCS NMPUOPUTETHBIE (K TPUMEPY, IPUHIIUI 00ECTICYEHUs TTPHO-
PHUTETHOM 3alUTHI IPAB U HHTEPECOB HECOBEPIICHHOJCTHUX ), B3aUMHbBIC (Hampumep,
TPUHIAIT Pa3peIleHUs] BHYTPUCEMEHHBIX BOMPOCOB IO B3aUMHOMY COTIJIACHIO) H
IICHHOCTHBIC MPUHIUIBI (0OeCIeYeHHe KauecTBa JKU3HM JIeTeH, Oe30IMacHOCTH JKH3-
HEJIEATEIIbHOCTH CEMbH, MaTEPUHCTBA, OTLIOBCTBA U JIETCTBA). B HUX OTpa)karoTcs
0COOCHHOCTH peain3allui 00IeCeMEeWHBIX PUHIIUITIOB MpaBa [6].

[Tocnequuii moaxod K KiacCU(UKAIMKM TIPUHIIUIIOB CEMEHHOTO TpaBa, Ha Halll
B3TJISAI, SIBJISIETCSl Han0oJIee KOHIENTyaIbHO OOOCHOBAaHHBIM, OTPAXKAIOIIUM UX CYIII-
HOCTh M IOPHUAMYECKYIO0 TIpupoay. BMecte ¢ Tem, cieayeT OTMETHTh, YTO PacCMOT-

PCHHAA TOYKaA 3PCHHUA MOAACPKHUBACTCSA HEC BCCMHU HUCCIICIOBATCIIAMU, IMOCKOJIBKY I10-
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noxenus 1. 1 cr. 1 CemeiHOTO KOJIeKca TPAKTYIOTCSl HE TOJIBKO Kak oOlIeceMeHbIe
IPUHIIUIIBI, HO U KaK 3aJ]a4dl IPaBOBOTO PETyIMPOBaHUS OpayHO-CEMEMHBIX OTHOIIIE-
Huid. Takasi mo3unus, TyMaeTcsl, TAaKXKe sIBIsIeTCS] HEe 0€30CHOBATEIBHOM, TaK KaK OC-
HOBaHa Ha OYKBaJbHOM TOJKOBAHMH YKa3aHHOM MPaBOBOM HOPMBI, KOTOpasi IO CBOEH
npupoje B JOOOM Cilydyae OTHOCUTCA K MCXOJHBIM MpPaBOBbIM HopMam. M3 3Toro
CIIEIyeT, YTO aKTyaJieH BOMPOC 00 YTOUHEHHH (HOPMYIUPOBOK HOPM JICHCTBYIOIIETO
CEMEMHOr0 3aKOHOAATENBCTBA B YACTH KOHKPETU3ALUK OTPACIIEBBIX MPUHIIUIIOB Ipa-
Ba.

Bonpoc o ropuandeckod NpupoAe MPUHLUIIOB CEMEWHOrO IpaBa, Ha Halll
B3TJISI]I, SIBJISIETCS e1le 0oJiee CI0KHBIM, YeM UX Kiaccudukaius. B3sB 3a ocCHOBY 1o-
HATHE MPUHIIMIIOB MpaBa, KaKk OCHOBOIOJArarollux, UCXOJHbIX Haudall, WaeH, Mmojo-
KEHUM, HA KOTOPBIX 0a3upyeTrcs Ta WU WHAs OTpAciib MpaBa JUOO MPaBoO B IIEJIOM,
MBI MPUXOAUM K BBIBOJY, UTO MPHUHIMIBI CEMEMHOTO IMpaBa BbIpakaTh CYIIHOCTb
JTAHHOW TIPaBOBOM OTPACIIU, XapaKTEPU3YIOIIEH ee KaK 0CcOoObIi, crieninpruueckuil pe-
T'YJISTOp OOILIECTBEHHBIX OTHOILIEHUHN B OpauHo-cemeitHoi chepe. [lepen kaxmon ot-
paciblo IpaBa CTOST 3a/1a4M MO0 YPETyIUPOBAHUIO POJIOBBIX OOIIECTBEHHBIX OTHOIIIE-
Huii. CeMelHOe MPaBoO B JIAHHOM CJIy4a€ HE COCTAaBJIAET MCKIIOUEHHS U3 3TOrO Ipa-
Buna. KoHkperusaius ske OCTaBICHHBIX 3a1a4 BO MHOTOM 3aBHCHUT OT MPOOJIEM CO-
[IUAJIBHOTO, YKOHOMUYECKOTO, MOJIUTUYECKOTO U MHOTO XapakTepa, KOTopble Tpedy-
10T PEIICHUsS B ONpeACICHHON cdepe 0OImEeCTBEHHBIX OTHOIICHUN. D(HPEKTUBHOCTD
BBIOOpA U KOPPEKTUPOBKHU MyTeH peleHus npodieM TpeOyeT HaauuMsl YeTKUX Ipa-
BOBBIX OPUEHTUPOB, POJIb KOTOPBIX U BHITOIHSAIOT NPUHIIUIIEI IIPaBa.

CrneoBaresibHO, T€HE3UC MPHUHIIUIIOB CEMEMHOTO MpaBa 3aKJI04YaeTcsl B COIU-
aJIbHO-DKOHOMHUYECKON CYIIHOCTA CEMEMHBIX IMPABOOTHOILIEHUM, YTO O3HAYAET, YTO
WX IOpUIAYECKas IPUPOJAa UMEET OOBEKTUBHBIN XapakTep, 00yCIOBICHHBIN MOTPEO-
HOCTSIMU coriuyma. Bmecte ¢ Tem, dopmaabHOEe 3aKperyieHue U MOcieayomas pea-
Ju3aiys TMPUHIUIIOB CEMEHHOIo IMpaBa HEPa3phIBHO CBsI3aHA C MPABOTBOPUYECKUM
MIPOIIECCOM, B PE3yJIbTaTe KOTOPOTO OCHOBOIIOJATAIOIINE UACH MPUOOPETAIOT CBOK-
CTBO 0053aTEILHOCTH JJII KOHKPETHBIX CyOBEKTOB OpauyHO-CEMEWHBIX MPaBOOTHO-

meHnid. OTHAKO CTOUT CJIeJaTh aKIEHT Ha TaKOH 0COOCHHOCTH MPUHIIMIIOB CEMEHHO-
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ro MpaBa, Kak HEOOXOAUMOCTh TAPMOHHYHOTO COYETAHHS B UX COJEPKaHUU HE TOJIb-
KO CHEUM(PUKU COLUATbHO-DKOHOMUYECKUX U MHBIX YCJIOBHMM JKM3HM OOLIECTBA Ha
KOHKPETHOM HCTOPHYECKOM 3Tale, HO M CIOKHUBIIMXCS HPABCTBEHHBIX, MOPAJIbHO-
ITUYECKUX, PEIUTHO3HBIX, KYJIbTYPHBIX UJIEH W IeHHOCTeH, [2, c. 41] uTo B momHOi
Mepe COOTBETCTBYET CTPATETUH PEATU3ALMU ITPUHUIUIIOB U IOJIOKEHUN KOHIIETIINU
COLIMAJIbHOTO TOCYAapCTBA M OKa3bIBAaET NPAMOE BO3ACHCTBHE HA OCOOCHHOCTH IIpa-
BOCO3HAHUS U TIPABOBOM KYJBTYpHI [5].

O06001mas BBIIEU3TI0KEHHOE, CIEAYET OTMETUTH, YTO IOpUIMYECKas MPUpOJa
IIPUHLIAIIOB COBPEMEHHOI'O POCCUHCKOTO CEMEMHOIO IIpaBa JBYEIHUHA, IIOCKOJIbKY, C
OJIHOM CTOPOHBI, CYIIHOCTb JAHHBIX MPUHIUIOB OOBEKTHBUPOBAHA CIIOXKHUBIICHCS
COLMAJIbHO-D)KOHOMUYECKON JEUCTBUTEIBHOCTBIO, C APYTOM CTOPOHBI, UX COJEpIKa-
HUE (HOPMATU30BAHO Yepe3 MPABOTBOPUECKYIO AESITENBbHOCTb, OJarogaps yeMy OHHU
00peTaroT CBOMCTBO PETyJISITUBHOTO BO3ACHCTBUS HA OpayHO-CEMEHbIE OTHOIIEHMUS,

Ha TIOBEJICHUE MX YYACTHUKOB.
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