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OI'AOY BO «Kazanckuii (ITpuBomxckuii)
dbenepanbHbIl YHUBEPCUTET

r. Kazanp, PecnnyOnuka Tatapctan

K BOITPOCY Ob UHCTUTYTE IOPUJNYECKOI'O JIMIIA
MO 3AKOHOJATEJBCTBY POCCUMCKOMN ®EJEPAIIUA

AHHOmauua: ecbma npucmaibHoe HUMAaHUe, yoesemoe 8 epaircoOaucKo-npa-
80601l HAYKe UHCIUMY M) I0PUOULECK020 Tuya, 6noaHe obocnosanno. Obueussecmno,
Ymo cyOveKmamu 2paricOaHCKUX npasoomHOULeHUll A81I0MCs puzuieckue, Opuoude-
cKue auya u nyoaudHo-npasosvie oobpazosanus (Poccuiickas ®edepayus, cyovexmol
Poccuiickoii @edepayuu u mynuyunaivbHvle 00pa3068anus), HO UMEHHO OPUOUYECKUE

JUYA A6JIAIONCA OCHOBHbBIMU YHUACNTHUKAMU zpaafcdaﬂc;coeo 060p0ma.

Kniouegvle cnosa: opuouueckoe auyo, 1uuHbll 3aKOH, UHOCMPAHHOE opuoute-

CKoe uyo.

KOpunnueckum IMOM IpU3HAETCS OpraHu3alus, KoTopas uMeeT 000Cc00JIeHHOe
MMYIIIECTBO M OTBEUAET UM IT0 CBOMM 00s3aTEIIHCTBAM, MOYKET OT CBOETO MMCHH TIPH-
oOpeTaTh M OCYIIECTBIISATh TPAXKIAHCKHUE MTpaBa M HECTHU TPaXKIAHCKHUE 00SI3aHHOCTH,
OBITH UCTIIOM M OTBETYMKOM B cyje [1].

OO0paiasch K METOy MPABOBOTO aHAJIM3a, MCIIOJIb30BaHUE KOTOPOTO OYAET CIIo-
co0CTBOBAaTh OOBSCHEHUIO TTPABOBOM MJACHTUYHOCTH TAKOTO CYOBEKTa MPABOOTHOIIIE-
HUS KaK Iopuandeckoe Jmio [5; 6], cieayer oTMETUTh s MPOOJIEMHBIX aCIEKTOB,
M3Y4YaeMbIX IOPUIUIECKON HAYKOW HA MPOTSHKEHUH IITUTEIHHOTO BPEMEHH.

Y4eHbIe-TIpaBOBEIbI BBISBHIIM OCHOBHBIC TPHU3HAKH FOPUIUYCCKOTO JIMIA KaK
cyObekTa mpaBa: 1) opraHu3aIl[MOHHOE €IUHCTBO, T. €. HE3aBUCUMOCTh CY-IIIECTBOBA-
HUS FIOPUIUYECKOTO JIMIA OT €ro YUPEIUTEeIeH Uil BXOIAIUX B €r0 COCTaB YYaCTHH-
koB. FOpuandeckoe 1iio ecTh 0co00e 00pa3zoBaHue, BEAyIee CaMOCTOSTEIbHYIO Oec-
CPOYHYIO KU3Hb, KOTOPAsi B IEPBYIO OUEPEIh OMPEEA-ETCs €r0 BHYTPEHHUM perJia-
MEHTOM — YCTaBOM WJIH ITOJI0KEHHUEM, YCTaHABIIM-BAIOIINM IPABOBOM CTaTyC JAHHOTO
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IOPUIMYECKOTO JINIIA; 2) HAIMIUE CAMO-CTOSTEIbHBIX MHTEPECOB M BOJIU, HE COBITa 1a-
IOIIHUX C HHTEPECAMU U BOJIEN yU-pEIUTEIICH, YHACTHUKOB WM YIPABJISIOMINX IOPUIU-
YECKOT0 JIMIA; 3) CaMO-CTOSTSIIBHOE YIacTHE B IIPABOOTHOIICHUSX (COBEPIICHUE ClIe-
JIOK, 3aKJIFOUEHHUE JOTOBOPOB U Mp.); 4) COOCTBEHHOE HaMMeHOBaHuE ((hupma), oz Ko-
TOPBIM FOPUIMYECKOE JIMIO YYacTBYET B IPABOOTHOIICHHUAX; D) UMYIICCTBEHHAs
000-CO0JICHHOCTh, T.€. O0JaaHNEe HMMYIIECTBOM, OOOCOOJICHHBIM OT HWMYIIIECTBA
YYaCTHUKOB, YIIPABISIONINX WUJIU TI0JIb30BATEIIEH yCIIyraMy FOpUIAYECKOTO JIU-11A, YTO
MPOSIBIIACTCS KaK HAJIMYKME CAaMOCTOSITEIbHOTO OyXrajaTepcKoro OajaHca WM CMETHI;
6) caMocTosTeIbHAS MMYIIECCTBCHHAs OTBETCTBEHHOCTh IO CBOMM O00sI3aTEILCTBAM
NPUHAIICKAIIMM €My HMYIIECTBOM; /) TMIpolleccyalibHas MPaBOCIIOCOOHOCTb,
T. €. BO3MOXKHOCTh BBICTYIIAaTh B CYJl€ B Kaue€CTBE MCT-11a, OTBETYMKA WUIIU TPETHETO
nuia [2].

[IpaBoBOIi cTaTyC IOPUANMYECKOTO JIUIA BCETIAa OMPEACIISICTCS € IMHCTBEHHBIM 3a-
KOHOM — JIMYHBIM 3aKOHOM (CTaTyTOM) FOPUANYECKOTO Julia. JINUHbIN 3aKOH yCTaHAB-
JIMBA€T OCHOBHBIEC MPABOBBIE MapaMeTPhl IOPUINYECKOrO JIMIA, OH OTBEYAET Ha BO-
MPOC, SIBJISIETCS I KOHKPETHOE 00pa3oBaHuE IOPUANYECKUM JIUIIOM, KaKOBa €ro mpa-
BOCIIOCOOHOCTH, KAKOBBI TIOJTHOMOYHSI OPTaHOB, €T0 MPECTABISIONINX, KAKOBA OTBET-
CTBEHHOCTH 3TOT'0 FOPUANYECKOIO JUIA U T. 1. B TaHHOM cilydyae OCHOBOIOJIararouiui
npuHoun MYII — npuHIKA aBTOHOMUY BOJIM — HENPUMEHUM.

Cnenyet, oJlHaKO, OTMETUTH, uTO I1. ApmunboHOM U JK. Ma3o BeIBUTaNach TE€O-
pHYs aBTOHOMUU BOJIM YYaCTHUKOB IOPUIUYECKOTO JIUIA TIPU OMPEEICHUHN €T0 JU4-
HOTO 3aKkoHa. OHa OblIa MpU3HAHA HECOCTOSATENbHOM. KpuTHKH 3TOM Teopuu cripaBe-
JUBO yKa3bIBAJIM, YTO YYACTHUKU FOPUIMYECKOTO JIUIA, *Kejas BhIOpaTh €ro Haiuo-
HAJIBHOCTh (JIMYHBIA CTATYT), HE MOTYT WTHOPUPOBATH TPEOOBAHMS 3aKOHOIATEINS.
«Boinst HE aBTOHOMHA HACTOJBKO, — mucast M.U. bpyH, — 4T00BI FOpHAMYECKOE JTUIIO
MOTJIO UMETh Ty HaIIMOHAJIBHOCTh, KOTOPYIO HE XOYET MpU3HaBaTh 32 HUM HAIlMOHAJIb-
HBIW 3aKOHOAATEb...» [3].

B nacrosiiee Bpemsi ClI0KHIIaCh MHTEPECHAs BOMHAs TEHICHIMS, KOTJa rocy-
JapCTBA MPUMEHSIIOT Pa3JIMUHbIE MOAXOAbI K OMPECICHUIO TOTO, YTO SBIISETCS JIUY-
HBIM MPABOM IOPUJIMYECKOTO JIUIIA, B paMKax MPUHLNINA KOJUIM3MOHHOIO MpaBa U B
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pamKax myOoJu4yHOro mpasa. TakuMm o0pa3oM, ¢ MO3UIMHU MPUHIUIA KOJUTM3HOHHOTO
npaBa KOMIaHUsi OyJeT CYUTAThCS MHOCTPAHHBIM IOPUJIMYECKUM JIUIIOM C JIMYHBIM
MpaBOM, U K HeH OyJIeT MpUMEHSTHCS MPaBO CTpaHbl (MecTa) ee yupexaenus. C mo3u-
[[UU ITyOJIMYHOTO 3aKOHOIATENIbCTBA TAKOE OPUINYECKOE JIUIO OyIeT MPpU3HAHO MECT-
HbIM, UMEIOIIUM TPAXKIAHCTBO 3TOT0 TOCYJApPCTBA, € Y KOMIIAHUHU €CTh PEabHbIN
HACEJICHHBIM MYHKT, OCHOBHOE MECTO JEATEIbHOCTH WM MpeoOiaJaromuil coCTaB
YYaCTHHUKOB.

Poccus (kak panee u CCCP) npuaepKuBaeTcss KpUTEpUs MHKOPIOPALHUH MPU
ONPENEICHUN HAIMOHAIBHOCTH IOpUANYECKUX JUL. [I0 yka3aHHBIM B Hadaje CTaTbU
IpUYUHAM MTpoOJeMa MpU3HAHUS WHOCTPAHHBIX opuandeckux i g0 1990 r. npak-
TUYECKH HE BO3HUKaJIA (PaBHO M BOIPOCOB B CBSI3M C MX JIMYHBIM 3aKOHOM, HAIHO-
HAJIBHOCTBIO U TOCYJIapCTBEHHOM MPHUHAJJIEKHOCTHIO), IOATOMY OHa Majio pa3pado-
TaHa B OTEUECTBEHHOU mpaBoBoi ymrepatype. Jlo 1990 r. ropuandeckoe 1o, 3ape-
ructpupoBaHHoe coryiacHo 3akoHy CCCP, nmeno u anMUHUCTPAaTUBHBIN LIEHTP, U OC-
HOBHOE MecTo JesiTeibHOCTH B CCCP, HUKaKoro MHOCTPaHHOTO 3JIeMEHTa B ce0e He
conepxaio. [lo BceM KpuTepusiM onpeaeneHus] HAlMOHATBHOCTH FOPUINYECKHUX JIHI
TaKHe OpraHu3aliy MIPU3HABAINCH COBETCKUMU OPUANYECKUMU JuuaMu. He Bo3Hu-
KaJl 1 BOIIPOC O MEPEHECEHNH MU CBOETO MECTA AESATEIBHOCTH WIM OPraHOB yIIpaB-
JIEHUS B IPYTUE CTPAHBI.

IOpunnyeckue nuna sBISIFOTCS BaKHBIM 3JIEMEHTOM 3KOHOMHUYECKOW KU3HU JIFO-
0ol ctpanbl. OHM MO3BOJSAIOT (PU3UUYECKUM JIMLAM U JIPYTUM OPTaHU3ALMIM BECTH
OuzHec, MpUBJIeKaTh (PUHAHCUPOBAHUE, 3aKII0YATh KOHTPAKTHI U BBITIOIHATH APYTHE
opuanyeckue akTel. B Poccuiickoit @enepannu, Kak U B IPyrux rocy1apcTBax, pU-
JTUYECKHUE JIUIa UMEIOT CBOM COOCTBEHHBIE ITpaBa U 00SI3aHHOCTH, a TaKXKe PEryIupy-
FOTCSI COOTBETCTBYIOIMM 3aKOHOIATEIBCTBOM. B JaHHOM cTaThe MBI paCCMOTPUM UH-
CTUTYT IOPUANYECKOTO JIULIA 10 3aKoHoAaTenbCcTBY Poccniickoit denepanuu u Apyrux
roCyJ1apCTB.

B Poccuiickori @enepanuy IOPpUANYECKOE JIALO — 3TO OpPraHU3alus, KOTOpas

HMECT IIpaBO, Kak CY6’B€KT npaBa KYIUIM-TIPpOAAXXHW, apCH/AbI, 3aJiora W OPYyTHUX
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FOPUIMYECKN 3HAYUMBIX JecTBUi. FOpuandeckoe IO BEJET CBOIO X035 CTBEHHYIO
JeSITeIbHOCTh Ha CBOW CTpaxX U PUCK, U UMEET CBOIO COOCTBEHHOCTh, OyXTalITepUIO U

WNHCTUTYT FOPUINYECKOTO JIMIAa UMEET OOJIbIIOE 3HAYEHHE ISl SKOHOMUYECKON
KU3HU J1000# cTpanbl. OH MO3BOJISET JIOJSIM U OpTraHU3alisaM BeCTU OM3HEC, 3aKII0-
YaTh KOHTPAKTHl U OCYIIECTBIIATH APYTrUe IOpUIUYECKU 3HaunuMble neictBus. B Poc-
curickon denepanyu IPUANIECKHUE JTMLIA PETYIUPYIOTCA [ pakIaHCKUM KOJAEKCOM U
JIPYTUMU 3aKOHOJATEIIbHBIMU aKTaMH, a CYIIE€CTBOBAaHUE IOPUIUYECKUX JIUI] B IPYTUX
CTpaHaX PEryIUPYETCS COOTBETCTBYIOIINM 3aKOHOAATEIbCTBOM.

Kaxxnpiit BUJ I0pUAUYECKOTO JIMLA UMEET CBOU OCOOEHHOCTH U mpaBa. Hampu-
Mep, aKLIHOHEPHBIE 00IIECTBA MOTYT OBITh OTKPBITBIMU MJIM 3aKPBITHIMU, & TAK)KE MO-
I'yT IMETh HECKOJIbKO BUJIOB aKIMH ¢ pa3HbIMU MpaBamu. OOIIeCTBAa C OTpaHUYEHHON
OTBETCTBEHHOCTBIO OTPaHUYMBAIOT OTBETCTBEHHOCTh YYACTHMKOB 10 MX BKJIAJa B
YCTaBHBII KaluTajl KOMIIAaHUK. B cBOIO o4epenb, GOHIbI 1 OOLIECTBEHHBIE OpraH13a-
LMW HE CTPEMSITCS MOIy4daTh MPUObLIb, @ HAPABIISIOT CBOIO IESITEIbHOCTH Ha BBIMNOJI-
HEHHE OOILECTBEHHBIX IIeJIEH.

Kpome Toro, rocyiapctsa MOryT peryJIMpoBaTh MPOIEAYPbI CO3AAHUS, PETUCTPaA-
LIUH Y JIUKBUJIALIMU FOPUIUYECKHX JIUL, @ TAK)KE MPEANICHIBATh OIpeIeIeHHbIE TPeOo-
BaHUs JJi UX (QYHKIIMOHUPOBAHUS, HAIPUMEp, 0053aTeIbHOE PETUCTPALUOHHOE Y I0-
CTOBEPEHUE U HAJIOTOBBIN yUeT.

OnHako HEKOTOpBIE BUABI IOPUAMYECKHUX JIMI MOTYT BbI3BaThb OIPEIEICHHBIE
CJIO)KHOCTH, HallpuMep, KOPIIOPALIMH MOTYT CO3aTh ONPEACICHHbIE IKOJIOTMUYECKUE U
colLlMaJIbHbIE MTPOOJIEMBI, €CITM UX MHTEPECHI HE COTTIACOBBIBAIOTCS C OOIIECTBEHHBIMU
HeHHocTsAMU. Takum o0pa3oM, KakJ0€ rocyAapCTBO JIOJDKHO TLIATENIbHO PEryIupo-
BaTh ()YHKIIMOHUPOBAHUE IOPUANYECKUX JIMI] U YCTAHABIMBATH MPaBHIIa, KOTOPBIE OI-
TUMU3UPYIOT COOTHOIICHUE MEXAY MPHUOBLIbIO, COITUATIbHBIMH [IEHHOCTSIMU U 9KOHO-
MUYECKON CTaOMIBHOCTBIO.

B nenom, HHCTUTYT IOPUAMYECKOTO JTUIA SIBISIETCS BAXKHBIM 3JIEMEHTOM 3KOHO-
MUKH JIF000H CTpaHbI U JIOJDKEH ObITh PETyJIMPOBaH COOTBETCTBYIOMUM 00pazom. O-
HAaKoO, KaK U B JII000H cdepe, CyIIeCTBYeT ONpeIeSICHHbIA TOTEHIAN JIJIs1 3JI0yOoTpeO-

JICHHUA U HCOIIPABJAAHHBIX PHCKOB. HOBTOMy rocyaiapCTBCHHBIC OpTraHbl U COIHAJILHBIC
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OpraHM3aIMH TOJDKHBI MIPOJIOJIKATH CIEIUThH 3a TeM, KaK (PYHKIMOHUPYIOT I0pUaAnYe-
CKHE JIUIIa, U 10pabaThIBaTh METOABI UX PEryJIMPOBAHUS, €CIH ATO HEOOXOIUMO.

JIOTIOJTHUTENBHBIM (PaKTOPOM, KOTOPBIM HEOOXOIUMO yUUTHIBATh B MHCTUTYTE
IOPUIUYECKOTO JIMIIA, ABISETCS MEXYHAPOAHBIN KOHTEKCT. MexXTyHapOJHbIE KOPIIO-
panuu, HarpuMep, UMEIOT BO3MOKHOCTh MEPEHOCUTH CBOIO JESATEIBLHOCTh U3 OIHOM
CTpaHbI B APYTYIO, & TAK)KE BECTH OM3HEC B HECKOJIBKUX CTPAaHAX B OJTHO M TO K€ BPEMSL.
B Takux ciydasix, rocyaapcTBa JOIDKHBI ObITh O0J€e BHUMATEIBHBIMU K IPOIIETypam
U TpeOOBaHUAM, YTOOBI HE AOMYCTUTh HAPYIICHUS HAIIMOHATIHHOT'O 3aKOHO1aTEIbCTBA
U COLIMAJIbHBIX LIEHHOCTEH.

[ToMHMO 3TOrO, UHCTUTYT IOPUAUYECKOTO JIUIAa TECHO CBSI3aH C JAPYTUMHU 00a-
CTSIMH TIpaBa, TAKUMHU KaK KOPIIOPATUBHOE MPABO, HAIOTOBOE MPaBO, TPYA0BOE MPABO
U pyroe. PerynmpoBaHue Kaxa10ro U3 3TUX aCIEKTOB JIOJKHO OBITh OCYIIECTBIICHO C
y4eTOM 001Iero KOHTeKCcTa (PyHKIIMOHUPOBAHUS IOPUANYECKOTO JIUIA U €TO0 B3aHMO-
JEUCTBUA C OOIIECTBOM.

B urore, HHCTUTYT IOPUANYECKOTO JIMLIA SBISETCS BaXKHBIM 3JIEMEHTOM 3KOHO-
MUYECKOM KU3HU U TpeOyeT BHUMATEILHOTO PETYIUPOBAHUS CO CTOPOHBI TOCYIapPCTB
U JPYTUX COLMAJIbHBIX OpraHu3auuil. PeryaupoBanue JOHKHO YUUTHIBATh MEXKIyHa-
POJHBIA KOHTEKCT, a TaKK€ B3aUMOJICHCTBUE IOPUAMUYECKOTO JIMIA C IPYTrUMH cde-
pamu nipaBa. Bee 3To momosket odbecnieunts Oosee 3 PEeKTUBHOE UCTIOIB30BAHUE BO3-
MO’KHOCTEW IOpUAMYECKOTO JIMLA, a TAK)KE€ YMEHBIIUTh PUCKH HETaTUBHOI'O BO3/EH-

CTBUS Ha 00IIECTBO, MOICPKUBATH PEKUM 3aKOHHOCTH [4].
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