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K BOITPOCY O HEKOTOPBIX IPOBJIEMAX, CBA3AHHbIX
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OKdaszaHus yciye, HeoelucmeumenabHoCmb 002060pa.

[IpaBoM Ha uCK AJig OCTIapUBaHUS JIOTOBOpa 00JIaJae€T CTOPOHA JI0TOBOPA, MHOE
JIUII0, KOTOPOE yKa3aHO B (efiepajibHOM 3aKOHOJATEIbCTBE B MPUBSI3KE K TAHHOMY
npaBy. B ToM cityuae, eciii JOroBOp HApyIIAeT MpaBa WM 3aKOHHbIE MHTEPECHI JIUIIA,
€€ OCIMapuBaloIIero, TO TaKOH OCIHOPUMBIA JOTOBOP MOXET OBbITh MpPHU3HAH
HENEHUCTBUTEILHEIM.

Ecnu cornacHo 3aKOHOIATENBCTBY, IOTOBOP OCIIAPUBAETCSA B MHTEPECAX TPETHUX
JIUII, TO TaKOW JOTOBOP MOKET OBITh MPU3HAH HEJAECHCTBUTEIBHBIM TOJIBKO MPU TOM
YCIIOBHH, YTO OH HapyILIAeT MMPaBa WIM 3aKOHHBIE MHTEPECHI ATUX TPEThUX Jnll. Eciau
13 MOBEJICHHS CTOPOHBI IBCTBOBAJIa €€ BOJII COXPAaHUTh CHITY IOTOBOPA, OHA HE BIIPABE
ocrnapuBaTh JOTOBOP IO OCHOBAHHUIO, O KOTOPOM OHA 3HAJIa WJIM JIOJbKHA ObLia 3HATh

MIpU TPOSIBICHUU CBOEH BOJU. [[s1 Takoro ocmapuBaHUs MPaBOM HAa UCK 00JamaeT
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TOJIBKO CTOPOHA WJIM MHOE JIMIIO, IPSIMO Ha3BaHHOE B (heIepaTbHOM 3aKOHE B MIPUBSI3KE
K TaKOMY ITpaBy.

TpeOoBanue, kKak O HEACHCTBUTEIBPHOCTH HHUYTOXKHOTO JIOTOBOPA, TaK U O
NPUMEHEHUH MOCIEICTBUM TaKON HEJEHCTBUTEILHOCTH BIIPABE MPEIbIBUTH CTOPOHA
JIOTOBOpA, a B MPEAYCMOTPEHHBIX 3aKOHOM CIydasx Takxke HHoe Jnuno. Eciu
TpeOOBaHNE OCHOBAHO HAa HUYTOKHOCTH JIOTOBOpA, TO HE3aBUCHMO OT €Tro
coJiepKaHUs: TOJIBKO JM O MPUMEHEHHH TOCIEICTBUN MONUJET pedb, KaK U TOBOPUT
3aKOH, WJIM O MIPU3HAHUY €€ HEICHCTBUTEIILHON, UICKOBAsI TABHOCTh COCTaBUT 3 TOJIa.

Hauano tedenus 3Toro cpoka omnpeessieTcsl THeM Havajla UCTIOTHEHUS O dTON
CHEJIKE, TO €CTh MOMEHTOM, KOTJla CTOPOHBI OKa3bIBAIOTCS 3a TpPAHUIIAMH €€
coepmieHus. Ho ¢ 3Toro MmomeHta o (hakTe COBEPIICHHS IOTOBOPA BO3ME3THOTO
OKa3aHMsl YCIyr 3HAIOT TapaHTUPOBAHHO TOJBKO JIUIA, €€ COBEPIIAIOIINE B
newcrButenbHocTH [1, C. 466].

[TosTOoMy, ecnmu MCK OyIeT MpeabsSBICH HE CTOPOHOH OTOBOpa, TO HMCKOBAs
JTABHOCTh HAYHET T€Yb CO JHS, KOTJIa YK€ ATO JIUI0 Y3HAJIO WX JOJKHO OBLIO Y3HATh
0 HavaJjie UCIIOJTHEHUS TI0 JOTOBOPA BO3ME3THOTO OKa3aHus yciyr. Ho 1y Hux ecTh
npenes, COOTBETCTBYIONIUN OOIeMy Mpeety: UCKOBasl TaBHOCTh JJISI HE CTOPOHBI
JIOTOBOPA HUKOTIa HE MOKET MPEBBINIATH JAECITH JET CO JHS Hadajaa UCIIOJHEHHUS T10
STOU CJIEJIKE.

TpeOGoBaHus, OCHOBaHHBIE Ha OCIMOPUMOCTH JOTOBOPA BO3ME3THOTO OKA3aHMSI
YCIIYT, XOTh O MPU3HAHUHU JOTOBOpPA HEACUCTBUTCIBHBIM, XOTh O MPUMEHEHUU
MOCJICJICTBUNA ~ €r0  HEACHCTBUTEIBHOCTH,  MOAYMUHSIIOTCS  CIEHUATBHOMY
(cokpaiéHHOMY) CPOKY UCKOBOM TaBHOCTU B OJMH TOJI.

HauwnnaeTcs TedeHne 3TOro Cpoka: co JHS MPEKpaIIeHUsT HACHIIAS WU YIPO3HI,
O/ BIUSTHUEM KOTOPBIX ObLIa coBepieHa caenka (m. 1 ct. 179 I'K P®), mubo co aus,
KOT/1a UCTEI Y3HAI WUIH JOJIKEH ObLT y3HATh 00 HHBIX 00CTOSATEILCTBAX — OCHOBAHUSX
JUTA IPU3HAHUSA CHEIIKU HE-IEUCTBUTEIIbHOM.

3asBieHUE O MPUMEHEHWW TOCIEACTBUN TMPU3HAHUS JOTOBOPA BO3ME3IHOTO
OKa3aHMs YyCIyT HEACHCTBUTEIBHBIM TOJUUHSACTCS TPOIECCYATLHOMY TPHHITUITY

AUCIIOBUTUBHOCTHU, IIOOTOMY MOXCT U HC ObITh 3asBieHo. Ho 3aKOHOAATCJIb
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MPEIOCTAaBAII TPAaBO CyAy 0[O CBOEHM WHULMATHBE NPUMEHUTH IMOCIEICTBUA
HEJECHCTBUTEILHOCTH UIMEHHO HUYTOKHOTO JOTOBOPA, IIPU OJHOM U3 YCJIOBUM: TAKOE
moBefieHUEe  Tpedyercss I 3am|Thl  NyOJWYHBIX ~ WHTEPECOB, B  HHBIX
IPEeIyCMOTPEHHBIX (eiepaIbHbIM 3aKOHOM CITyYasiX.

He umeer mpaBoBOro 3HaueHuUsl 3asBJICHUE O HEAEHCTBUTEIBHOCTH IJOTOBOPA,
€CJIM HCTell JACHCTBYeT HEA0OpPOCOBECTHO. YacTHBIM CIydyaeM TaKOBOTO 3aKOH
Ha3bIBACT CJIECAYIOMIMI: €CIU MOBEICHUE HCTIA MOCIE 3aKIIOUYECHUS CHECIKUA JaBAJIO
OCHOBaHHE JIPYTUM JIMIAM TOJaratbCs Ha JMEHCTBUTEIHLHOCTH caenku. [1o obmemy
IIPaBUILy, HEACHUCTBUTEIBHBIM JOTOBOP BO3ME3IHOIO OKA3aHUS YCIyI HE BIICUYET
IOPUANYECKUX NIOCIEACTBUI. HelelCTBUTENEH JOTOBOP BO3ME3HOIO OKa3aHUsl YCIIyT
C MOMEHTA e¢ coBepieHus [2, C. 246].

JIns 3amuThl TpaKJaHCKUX I[PaB, HAPYLIEHHBIX B PE3yJbTaTe COBEPILICHUS
HEJICMCTBUTEIBHBIX CIEIOK, B TOM YHCJIE U JIOTOBOPA BO3ME3HOIO OKa3aHUs YCIYT,
ct.12 'K P® npeagycMoTpeHO JBa crnoco0a 3aliuThl: MPU3HAHKE CYJIOM OCIIOPUMOM
CHCJNKM (IOTOBOpa) HENEHCTBUTENHLHOM C TNPUMEHEHHEM IIOCJIECACTBUN  ee
HEJICMCTBUTEIBHOCTH; MPUMEHEHUE CYJIOM TMOCJIEACTBUM HEJICUCTBUTEILHOCTH
HUYTOXKHON caenku (moroBopa). M B mepBoM, W BO BTOPOM CIydasx 3aluTa
IPaKJAHCKOTO MpaBa JOJKHA OCYIIECTBISTHCS B CYJCOHOM MOPSIIKE.

IIpu ycnoBuM, €ciiv 0HA M3 CTOPOH J€ja MO CIopaM O MPU3HAHUM JIOrOBOpa
BO3ME3JHOTO  OKa3aHWS  YCIYr  HENEHCTBUTENBHBIM  SBISIETCS  CYOBEKTOM
MPEANPUHUMATENILCKON WJIM YKOHOMUYECKON JeATeIbHOCTH, TO JaHHOE JeJo OyleT
pPaccMOTpeHO B apOuTpakHOM cyje. B Tom ciydae, ecnu o0e CTOPOHBI WM OJHA U3
CTOPOH  SABJISIFOTCS ~ TpaXkJaHaMmH, KOTOpble HE  SIBIISIIOTCA  CyOBEeKTaMHu
IpeANPUHUMATEIIBCKON UJIM YKOHOMUYECKOU NIeSITeIbHOCTH, TO JAHHBIN criop OyaeT
PacCMOTPEH B CyJie 0011Iel IoOpUCAUKINU. J[J1s1 MTaHHON KaTerOpuu CIIOPOB XapaKTEPHbI
0011I1€e TTOJI0KEHUS TPaXKIAHCKO-TIPOIECCYATLHOTO U apOUTPAXKHO-TIPOILIECCYATHHOTO
npaBa O KOMIETEHIIMU U TOJCYAHOCTH. Takke CTOUT OTMETHTh, UTO IO OOIIEeMYy
MPaBUJIy B TEUEHHE IISITU THEN C TOTO JHS KaK UCKOBOE 3asIBJICHUE MOCTYIIWIIO B CY/,

Cy/ibsi 00513aH PacCMOTPETh BOMPOC, CBI3AHHBIN C €r0 MPUHSATUEM K ITPOU3BOJICTRBY.
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[lo cormameHu0 CTOPOH CHOP MOXET OBITh MepeJaH Ha pPacCMOTpPEHHE
TPETEMCKOTO cyaa. A Takke K JaHHBIM CIIOpaM MOTYT TPUMEHSTCS U Jpyrue
aNbTEPHATUBHBIE CIIOCOOBI pa3pelIeHns ciopoB. HeKoTophlie yueHbIe MpearaT 1
JAHHOM KaTeropuu JHeNl TMPEeayCMOTPETh B 3aKOHOJATENbCTBE 00s3aTEIbHBIM
J0CYAeOHBIH TOPSAIOK yperyaupoBanus cropos [3, €. 769]. [To MHEHHIO HEKOTOPBIX
CyJlled, 10 IPeabABICHUS B Cy TpeOoBaHUS 00 OOBSBIECHUU JOTOBOpPAa BO3ME3IHOTO
OKa3aHMs YCIYr HEICUCTBUTENbHBIM JOJKHA OBITh COONIOZEHA MNPETEH3MOHHAS
npolueaypa paspemienus cnopa. OIHaKo €CTh U HHAsI IPAKTHUKA: UCK paCCMaTPUBAETCS
B CyJle¢ MpU JCHUCTBUTEIBHOW HEBO3MOXKHOCTH YpPETYJIUPOBaHUS KOH(MIUKTA depes
npeteH3uto. [1ocie BhIsIBIEHUSI HAPYIIEHUS CBOUX IIPaB MO JIOTOBOPY U YCTAHOBIICHUS
HAJUIEKAIEr0 OCHOBaHUS, IO KOTOPOMY JOTOBOP MOXET ObITh NpU3HAH
HEJCUCTBUTEIbHBIM, CTOPOHA WM HWHOE JIMLO, YKa3aHHOE B 3aKOHE, BIPaBE
00paTUTHCS B KOMIIETEHTHBIA OPTaH 3a UX 3alIUTOl. BeIOOp KOHKpPETHOIO cyaa, Kyaa
clelyeT MoAaTh MCK, MOAYMHSAETCS MpaBWJIAM KOMIIETEHUMHU CyJa W MOACYJHOCTH
cropa.

B cootrBercTBUM C mNpaBuiaMu HCK 00 OOBSBIEHHH JOTOBOpPAa BO3ME3THOTO
OKa3aHMs YCIYT HEJIEHCTBUTEIBHBIM MOJICKUT pa3OUpaTeIbCTBY B apOUTPaKHOM
Cylle B CIEQYIOUIMX Cily4asx:® JOTOBOP BO3ME3AHOIO OKAa3aHWS YCIYr CBSI3aH C
OCYIIECTBJICHUEM MNPEANPUHUMATEIBCKOW U MPOYEHd SKOHOMUYECKOW JEATEIbHOCTH
(n. 1 ct. 27 ATIK P®); croponamu fiena siBisitoTes opunnueckue nuna (mpanee — FOJI)
WM WHAUBUAyalbHbIE mpeanpuaumatenu (m. 2 crt. 27 AIIK P®); gorosop
OCTapuBaeTCs B paMKax MPOU3BOJICTBA O OAHKPOTCTBE JOJKHUKA (Tom. 1 m. 6 ct. 27
AIIK P®);s 3asButenem siBisiercss ydactHuk FOJI ¢ TtpebGoBanmeM o mnpu3HAHUH
HenelcTBUTeIbHBIM — foroBopa FOJI w  (Wiau)  yCTAHOBJIEHUM  TMOCIIEICTBUMN
HEIeHCTBUTEIBLHOCTH Takoro mporoopa (ct. 225.1 AIIK P®) [4].

B ocranpHBIX ciyyasix, B TOM 4YHUCJE KOTJa y4YaCTHUKaMH Jella SBIISIOTCS
rpaxaaHe WCK mojaercs B cya obmed ropucaukiuu (ct. 22 [TIK P®D) [5].
HenpaBunbHoe ompeaeneHue MOJACYAHOCTH CIYKUT TPUYMHON BO3BpaTa MCKOBOIO
3asBieHus. TeppuTopuanbHas MOACYJHOCTh MCKa TMOAYMHAETCS CIEAYIOUUM

npaBuiam: OOmee TpaBWIO: HMCK OTHPABIAETCS 1O aapecy HAXOXKIACHUS WIH
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KHUTEJIbCTBA MPOTUBOIOIOKHON CTOpOoHBI cropa (ct. 35 AIIK P, ct. 28 I'TIK PD).
[TomcymHOCTh 1O BBIOOPY 3asBUTENSI BO3MOXKHA, HAMPUMEP, KOTJa OTCYTCTBYIOT
cBefeHuss 00 azpece KHUTEIbCTBA WM HAXOXACHHUS OTBETYMKAa HIIM KOTAAa OH
HaXOJWTCA HA TEPPUTOPHH WHOCTPAHHOTO TOCYAapcTBa. Takoil WCK MOXET OBITh
HaIlpaBJICH B Ccy/I 110 ajpecy ero umyiectsa (ct. 36 AIIK P®, ct. 29 I'TIK P®). ITpu
5TOM B OTHOIIEHMHM TOJCYJHOCTH IO BBIOOPY 3asBUTENS 3aKOHOJATEIeM
NPEeIyCMOTPEH OTPAaHUYCHHBIN CIHCOK aJbTePHATUB, KyJa MCTEIl MOKET HAIPABUTH

HCK.
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