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AHHOmMayuA: 6 cmamve paccmMampusaromcs 0CoOOeHHOCMU Y20106HO-NPABOBOL
OXpPaHbvl NPABOMEPHO20 0O0POMA IKOHOMUYUECKOU UHPOPMAYUU HA PbIHKE YEeHHbIX O)-
maz 6 cmpanax Eeponvt u Kumae. Aémopuvl paccmampuearom paziudus HAYUuOHAIb-
HO20 3aKOHO0AMeNbCMBea 8 4acmu pelamMenmayuu NpUsHaKo8 UHCauoepcKol uHgop-

mayuu, 00beKmMuHOU CMOPOHbLL U CYOBEKmMa npecmynieHus.
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obopom, ucnoib3osanue, nepeoayd, uHcaioep.

The term «insider informationy, as well as other concepts related to the function-
ing of the market economy, «investment units, securities market, customs brokersy,
etc., are quite new both for the Russian economy, economic science, and for the
branches of law that regulate economic activity, including criminal legislation. If do-
mestic criminal law has the experience of two decades of regulation of various spheres
of economic activity, then in foreign countries the experience of such regulation has
more than a hundred years. The study of foreign European criminal and other legislation
shows the lack of a unified approach to the description of the signs of a crime, including
terminology. And if the signs — «insider», «insider», in general, are perceived by foreign
criminal law, then other signs may vary greatly. This is due to a number of reasons. First
of all, the formation of the structure of the «insider» norm was influenced by the level and
nature of the development of market economic mechanisms in a particular state. For ex-
ample, the elements of the market economy in the countries of Western and Eastern Eu-
rope differed both in content and in the level of criminality. Secondly, legal traditions and
the influence of law schools played a special role. It is obvious that the formation of crim-
inal legislation in post-Soviet countries was influenced by Russian and Soviet legal sci-
ence.

Currently, in most foreign countries there are laws in one way or another directed
against the use of insider information in order to obtain illegal profits. Prohibitions are
established not only at the level of precedent or criminal (in some cases, sectoral) law, but

also with the help of corporate governance codes and other advisory documents. It should
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be noted that in the States of the European Union, the norms concerning criminal liability
for abuse of insider information differ very significantly from each other. Thus, the
amounts of fines and types of punishments vary significantly (for example, penalties in
the form of disqualification, revocation of a license are not provided everywhere). In some
States of the European Union, there is no criminal liability for disclosure of insider infor-
mation by primary insiders, in others — for the same offenses committed by secondary
insiders, in some states it is not a criminal offense — market manipulation.

Traditionally, secondary insiders are understood as persons who have already re-
ceived information mediated by other entities. A special legal approach in many States to
the establishment of signs of an illegal insider. We mentioned secondary insiders above,
but in the development of the position, we will say that the doctrinal controversy regarding
the signs of an insider as a general or special subject is actively developing in foreign law.

For example, in the UK, criminal liability for insider trading is regulated in the Fi-
nancial Services and Markets Act 2000. The subject of responsibility for transactions of
persons who are aware of facts unknown to the general public is specifically defined —
insider dealing («insider transaction» — this is the wording used by English law). Thus, in
Aurticle 57 of the Law, an insider is described as a person: a) who received information and
was a director, employee or shareholder of the company that issued the relevant securities;
b) who obtained access to information as a result of employment or due to his professional
activity, or if the direct or indirect sources of information were the persons specified in
paragraph «a». It follows from the above that the norm defines an insider both as a special
and as a general subject, which in our opinion is not entirely correct. Moreover, the sanc-
tions for what they have done are equivalent [1, c. 67].

Indeed, in this case, according to paragraph «by of this article, there is a possibility
of an ambiguous interpretation of such a concept as «a person who has gained access to
information as a result of or through employment or his professional activity."” Is it possi-
ble to recognize as an insider, for example, according to Article 57, a driver, waiter or
tailor who, during the performance of his usual duties, heard such information from per-
sons who owned it and discussed it during lunch or a taxi ride? There may be countless

situations when one or another person accidentally receives information during the
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performance of their professional duties. The study of judicial practice allows us to con-
clude that the information accidentally obtained during the performance of their profes-
sional duties also relates to the regulation of Article 57 of the Law. Such a broad under-
standing of the subject of criminal insider trading is also characteristic of domestic legis-
lation. In addition, in order to be responsible for the use of such information, it is not
necessary to make any effort to obtain it [1, c. 68].

The objective side of «insider dealing» according to Article 52 is expressed in: a)
making an insider transaction with securities (Article 52(3)); b) disclosure of relevant in-
ternal information (Article 52(2)); c) assisting third parties in making an illegal insider
transaction with securities. As can be seen, in this case, criminal illegality is tied exclu-
sively to transactions with securities. For example, the use of insider information in the
currency or commodity markets does not fall under the scope of this article. This is pri-
marily due to the peculiarities of the functioning of market economic institutions in Eng-
land and its legal traditions. In this sense, the disposition of Article 185.6 of the Criminal
Code of the Russian Federation has much wider boundaries.

According to Article 52(3), a securities transaction will only be considered criminal
if it is carried out: 1) in a regulated market, 2) or if the person relied on a professional
intermediary, or 3) acted as a professional intermediary himself. Article 59 of the Law
defines a professional intermediary: «This is a person who offers himself to the public as
a participant in a transaction for the purchase or sale of securities or as an intermediary
between persons involved in any securities transactionsy». The maximum penalty provided
for by the legislation of England is quite severe: seven years in prison and an unlimited
fine if convicted on indictment [1, c. 70].

In Germany, according to the Securities Trading Act, insider information refers to
any accurate information about circumstances that are not publicly known, relating to at
least one issuer of insider securities or to insider securities themselves, which, made pub-
licly known, could have a significant impact on the stock market or the market price of an
insider security. It should be noted that this definition of insider information is more com-
plete in comparison with the previously given ones and corresponds to the interna-

tional [2]. Under Australian law, a person holding undisclosed information about the
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company's securities is prohibited from carrying out any transactions with securities if he
knows or should know that this information is not publicly available to interested investors
and may have a significant impact on the market price of these shares [3, c. 65].

In the People's Republic of China, the legislator operates with the concept of confi-
dential information, the Criminal Code of the People's Republic of China provides for the
responsibility of a person who owns confidential information concerning background
transactions, or who obtained such information illegally and used this knowledge to pur-
chase or sell securities, before the information influencing the issue, circulation on the
securities exchange, their value was officially opened, or divulged this information before
its official opening, under aggravating circumstances [4, c. 99].

Thus, in most foreign countries there are laws against the use of insider information
in order to obtain illegal profits. Prohibitions are established not only at the level of prec-
edent or criminal law, but also with the help of corporate governance codes and other

advisory documents.
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