(@)Y | Publishing house "Sreda"

Camoinoe Tumyp Baraoumuposuu

COMCKATEJb, 3AMECTUTEIIb TUPEKTOPA

HNuctuTyT npodeccnoHaIbHOTO 00pa30BaHMs M aKKPEIUTAIIUN
OI'BbY «HammoHanbHBIN MEIUITMHCKUAN UCCIIEI0BATEIBLCKUNA LIEHT]
Tepanuu 1 NpopuiIaKTUIeckol MeauuHb Munsnpasa Poccun

r. Mocksa

Ilempoe /lenuc Cepzeeguu

KaHJ. puiioc. HayK, JOIEHT

OI'BOY BO «BopoHexkckuil Tocy1apCTBEHHBI YHUBEPCUTET

r. Boponex, Boponesxckas o6iactb

CYBBEKTHUBHBIE ITPABA HECOBEPIIEHHOJIETHUX YIEHOB
CEMbH: COLUUAJIBHO-ITPABOBBIE ACIIEKTbBI

Annomayua: ¢ cmamve nPoBOOUMCS AHANU3 CYOLEKMUBHBIX NPAB HECOBEPUIEH-
HOJLEMHUX YJeHO8 CeMbll, OmMedaemcs Omcymcmeue OOHOZHAUHBIX 632751008 Cpeou
VUEHbIX Ha co0epicanue cyObeKMUsHbIX npaes, Ymo npuoaem 0aHHOM)Y 80NPOCY 0COOOL
akmyanoHocmu. Aemopuvl opmynupyrom 2pynny cyOvbeKmueHbvlX npas, Komopwvie
uMelom paiuyHoe cooepicanue U HanoiHeHue, a makdice nPUXooum K 61600y 0 Heoo-
X0OUMOCMU pa32paHUudeus: CyobeKMUBHbIX NYOIUUHBIX U YACMHBIX NPAG HeCOBEPUICH-
HonemHux uneros cemvu. Cemelinas npagocnocobHocmy, 6e3yCl06HO, C6:3aHA C ce-
Mbell U OMHOWEHUAMU, KACAowWUMUcs cemvU. B ciyuae ¢ npasocnocobHocmuio Heco-
BEPUIEHHONICMHUX BANCHBIM IJIEMEHMOM BbICIMYNAEm 803PACH CYObeKMa CeMeuHblX
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Knrouesnie cnoea: Cy6’b€Kmu8Hble npaea, H@COG@pW@HHOﬂen’ZHZAIZ, 061/14667’}160, ce-

Mbsl, 3AKOH.

HauunHasi paccMoTpeHue Borpoca CyObeKTUBHBIX MPaB B 1IETIOM, U HECOBEPIICH-
HOJIETHUX, B YACTHOCTHU, CTOUT OOPATUTHCA K TEHETUYECKOMY TMOJIXOIY, B paMKax Ko-
TOPOTO MPEICTABISAETCS BO3MOXHBIM IMMOUCK COLIMAIBHBIX OCHOBAHUM MOI0OHOTO BbI-
JICJICHHSI Ha Ka)KJIOM UCTOPUYECKOM dTAre pa3BUTHUS OOIIIECTBA M KaK Pe3yJIbTaT, BblJe-

JIeHUE JaHHOU Je(UHUIIUK B TIPAaBOBOM TIOJIE.
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[TomoOHBIN TOAXOM TO3BOJISIET Pa3rPAHUYUTh BO3HHUKHOBEHUE TEX WJIM WHBIX
CyObEKTUBHBIX MPAB HECOBEPILICHHOJIETHUX MO CBOCH (PYHKIIMOHAIBHON MPUPOAE HH-
TEpPaKIMU KaK BHYTPU CEMbU, TaK U MPU B3aUMOJICUCTBUU HECOBEPIICHHOJIIETHETO C
BHEIIIHUM MHUPOM.

PaccmarpuBas cyObeKTHBHBIE MpaBa YEJIOBEKA, Mbl UCXOAUM U3 JEATEIbHOCTH
JUYHOCTHU BHYTPHU COLIMYMA, U3 KOMMYHHKAIIUH, B3aUMOJEHUCTBUS, C KOTOPOU MOCIeI-
HUI CTAJIKUBAETCS €KEIHEBHO.

Hcxons u3 TEpMUHOIOTHYECKOTO aHAIM3a CaMO MOHATHE «CYObEKTUBHOE MPABO»
O3Ha4YaeT MPU3HABAEMOE TOCYIapCTBOM NpPUTSA3aHUE (MMPETEeH3UsA) CyObEKTa HA KaKoe-
anbo Omaro wnu Ha Gopmy moBeneHusa. PaccmarpuBas Bompoc CyObEKTHUBHBIX IPaB
HECOBEPILICHHOJIETHUX YJIEHOB CEMbU, CTAHOBUTCS OUEBUIHBIM MEXKIUCITUTIITUHAPHBII
XapakTep JaHHOTO MOHSATHS, HO UMEIOIIEr0 0a30BYI0 KOHCTUTYIIMOHHYIO OCHOBY.

CyObeKTUBHBIE ITpaBa TECHBIM 00pa30M CBSI3aHbI C TAKUM MOHATHEM, KaK MPaBo-
CIIOCOOHOCTh, KOTOPOU HaJIeTIEHBI BCE CyOBEKTHI IPaBOOTHOIIIEHU. B cBOIO ouepenp,
CYyOBEKTHI TPAaBOOTHOIICHHUM SBIISIOTCS HOCUTENIAMH CYOBEKTUBHBIX MPAB U IOpUIUYEC-
CKHX 00s13aHHOCTEM, 00bEM KOTOPBIX y BCEX Pa3HbIN.

be3ycnoBHO, YTO Ka)KIblil YEJTOBEK HAJEIEH C POXKIAEHUS MPaBOCIOCOOHOCTHIO,
OJTHAKO BBUIY aOCTPAaKTHOCTHU JAHHOTO TMOHSTHUS, HECOBEPIIEHHOJIETHUN, 00Na1ato-
MM [paBaMy U IOPUIUYECKUMU OOS3aHHOCTAMM, MPUOOPETAET BO3MOXKHOCTh BOC-
M0JI30BaThCS UMM 110 Mepe B3pociienus. K mpumepy, cornacHo ct. 18 I'K PO B conep-
KaHUE MPABOCHOCOOHOCTH BKIIFOUEHO MPABO 3aHUMATHCS MPEAIPHUHUMATEIBCKON U
110001 MHOW HE 3ampenieHHON 3aKOHOM JIESITEIbHOCThIO, OJTHAKO HECOBEPILICHHOJIET-
HUM rpakJIaHMH J10 ONIPEIeIEHHOTO BO3pacTa OrpaHUyY€eH B JaHHOM MpaBe. CollujapHo
pasznensem MHeHue A.M. HeuaeBoii, 4To «IIpaBOCIOCOOHOCTh TpaxkaaHuHa audde-
pEeHLHpYyeTCA MPUMEHUTEIBHO K XapaKTepy PeryaupyeMbiX oTHoIeHun» [4, c. 30].

Takum 06pa3om, CyObEKTHUBHBIE MPaBa HECOBEPILIEHHOIETHUX YJIEHOB CEMbU CBSI-
3aHBI C UX MPABOCTIOCOOHOCTHIO, OHAKO, B OTIMYHE OT IPaXTaHCKOTO 3aKOHOAATEIb-
CTBa, CEMEHHOE 3aKOHOATEILCTBO HE PACKPBIBAET COJEpKaHUE MPAaBOCIIOCOOHOCTH B
OTJIETIbHOM CTaThe, COOCTBEHHO, KaK U HET CAMOI0 MOHSTHS CEMEHHOI mpaBoCcnoco0-

HOCTH U J€ECIOCOOHOCTH.
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OOparasich K aHAJIOTUH TIPaBa, MOKHO PACKPHITH JJAHHBIE TIOHSITHS CChLIAsACh HA
['paxxnanckuii KOAEKC, U MPEANOI0KUTh, YTO B UX COJIEPKAHUE BKIIFOYACTCS CIIOCO0-
HOCTb YWJICHOB CEMbU UMETh UMYIIIECTBEHHBIC U JINYHbIE HEUMYIIIECTBEHHBIC MTPaBa U
HECTH 00S3aHHOCTH.

C oTChUIKOM Ha PABOCIOCOOHOCTh HECOBEPILICHHOJIETHUX, PACKPBIBAIOLIUX CO-
Jiep’KaHue CyObEeKTUBHBIX TpaB, ciaeayeT oopatuthes K miase 11 CK PO, 3akpemuisito-
IIe MpaBa HECOBEPIICHHOIETHUX JETeil. DTH MpaBa BKIIOYAIOTCS B OOIINIA TPaBOBOM
craTtyca peOeHKa W pa3/ieJieHbl KaKk Ha UMYIICCTBEHHbIC, TaK U JIMYHbIE HEUMYIIE-
CTBEHHBbIE.

CTOUT OTMETUTB, YTO CPEJIM YUEHBIX HET €UHOTO MHEHUS OTHOCUTEIIBHO OTOX-
JIECTBJIEHUS TPABOCIOCOOHOCTH U CyObEKTUBHBIX MPaB.

OO111ast TOYKY 3pEHUs YUCHBIX TOHITHE CYOBEKTUBHOIO MPaBa MOKHO BBIJIEIHUTD
C TpEX MO3ULUM.

[lepBas mo3urus, kotopoit nmpunepxkusatorcs M.I1. Kapesa, A.M. Aiizenbepr,
C.U. BunbHSIHCKUN pacKphIBalOT CyObEKTUBHOE MPABO, & UMEHHO, €r0 COoJIepKaHue,
yepe3 00ecreyeHHOe 3aKOHOM JIOJKHOE NOBEJEHUE 003aHHOTO JIMIIA, T.€. KaK MPaBo
Ha Yyykue aeuictBus [3, c. 78].

Bropas Touka 3penust, orctanBaemasi C.H. bparycem, 3akirodaercst uepes npaBo Ha
OIIpEe/ICNICHHBIC JCHCTBHS, 3aKpEILUIIEMbIC 3aKOHOM U o0ecrieurBaeMbie UM [1, c. 45].

Tpetbs rpynmna aBropoB H.I'. Anexcanapos u O.C. Modde B conepkanne cyOn-
€KTHUBHOI'O MpaBa BKJIIOYAIOT HE TOJIBKO TMpaBa JIMIa, HO U 00S3aHHOCTH, KOTOPHIMU
€ro HaJeJsIeT 3aKOH U MPEJONPEesieT COOI0IEHUE ONPEIEIEHHON MOIEIN OBEE-
Hus [2, c. 44].

Ha nam B3riisij, cyObeKTUBHBIM MPaBaM HECOBEPIIICHHOJETHUX MPEIIIECTBYIOT
€CTECTBEHHOE MPaBO U OOBEKTUBHOE (MO3UTUBHOE) MIpaBo. B mepBoM cityyae 3To co-
BOKYITHOCTh OOBEKTHBHBIX COIMATBHBIX IIEHHOCTEH YeIoBeYecKoro ObITHs (CBOOOA,
PaBEHCTBO, CIIPABEIJIMBOCTh), & TAKXKE YHUBEPCAIbHBIE HOPMbI Y TPUHIIUIIBL; BO BTO-
POM ciydae — B IO3UTUBHOM MPABE, 3TO AEHCTBYIOIIAsl CUCTEMA MTPABOBBIX HOPM, OT-
HOIICHUHN U CyINEOHBIX PEIICHHH, KOTOpasi OTHOCUTCSI K CEMbE, KaK MHCTUTYTY, B pa3-

HBIX IIPABOBbIX CUCTCMAX I1O-PAa3HOMY.
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[To3uTBHOE TPaABO SBIAETCS PETYIATOPOM CYOBEKTHBHBIX MpPaB, KOTOPBIMH
HAJEJIAIOTCSl HECOBEPILIEHHOJIETHUE WieHbl ceMbH. Cpean cyObeKTUBHBIX MPaB HECO-
BEPIICHHOJIETHUX YWIECHOB CEMbHU 3aKOHOJATEIb BBIICIISIET:

— TIpaBo peOeHKa KUTh U BOCITUTHIBATHCS B ceMbe (cT. 54 CK PD);

— npaBo pebdeHKa Ha OOIIEHUE C POAUTENIIMU U JPYTUMHU POJCTBEHHUKAMH (CT.
55 CK POD);

— mpaBo pebenka Ha 3amury (ct. 56 CK PD);

— npaBo pedeHKa BeIpaxkaTh cBoe MHeHHE (cT. 57 CK P®D);

— mpaBo pebdeHka Ha uMsi, oT4ecTBO U (hammmmio (ct. 58 CK PD);

— U3MeHeHue UMeHu U ¢pamuiauu pederka (ct. 59 CK PO);

— UMy1IecTBeHHbIE npaBa pedeHka (ctT. 60 CK PD).

Mexny 4ieHamMH CeMbH, B OTHOUICHHMH M C YYaCTHEM HECOBEPIICHHOJETHETO
CTPOUTCS ONpe/ieJIEHHAs: MOJIEb MOBEICHHUS, TOTYyYarollasi BRIpAKEHUE B peau3aliu
3aKOHOJIATENIBHO 3aKPEIJIEHHBIX ITPAB KAK CAMUM HECOBEPIIEHHOJIETHUM, TAK U €T0 PO-
TUTEJSIMU WM 3aKOHHBIMU TIpesicTaBuTeNsiMu. Kak ObIJI0 OTMEUEHO BBIIIE, DSl MIPasB,
KOTOPBIMU HAJIETISIOTCSI HECOBEPIIEHHOJETHUE, MOTYT OBITh pE€aTU30BaHbl UMU TOIBKO
C OTpeAENIEHHOTO BO3PAcTa, YTO CBUICTEIHCTBYET O MOJBMKHOCTU U THOKOCTU CyOh-
€KTUBHBIX TPaB.

Hanuurie HeCOBEPIIEHHOJIETHETO B CEMbE HAKIAABIBAET ONPEAEIECHHBIN OTIeva-
TOK Ha BCE MPABOOTHOIIEHUS, BOZHUKAIONIUE BHYTPH CEMbHU, U (DOPMHUPYET MpaBa u
00s13aHHOCTH POJUTENEH, YTO CBHUJIETEIBCTBYET O MHOTOIPAHHOCTH UX B3aUMOJACH-
ctBusi. OcoObIi MPaBOBOI CTATyC, KOTOPBIM HAJEISAETCS HECOBEPIICHHOJETHUIN YJIeH
CEeMbHU, UCXOAUT HE TOJIKO U3 (DYHKIIUN caMOro HECOBEPIICHHOJIETHETO, HO U MpaB U
o0s13aHHOCTEM ero poauTeneil. Bce 3To mMpuBOAUT K BHIBOAY O TOM, YTO MPABOCIIOCO0-
HOCTh HECOBEPIIIEHHOJIETHETO YJIeHA CEMbHU BKJIIOYAETCS B €r0 CYObEKTUBHBIC TIPaBa,
nojrydast 0COOEHHOCTH 3aKOHO/IaTeIbHOM perylaMEeHTalluK B ONPeIeJICHHON TPpaBOBOM
CUCTEME.

Kak oTmedanoch, MEXOTpaciieBOl XapakTep CYOBEKTHBHBIX IPaB, KOTOPHIMH

HaACJICHbI HECCOBCPUMICHHOJIICTHHUC, MOT'YT UMCThb IIPABOMOYMA paSHHQHOﬁ OTpaCHCBOﬁ
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IPUHAJUIEKHOCTU. TeM caMbIM HaMU BBIJIEISIETCS IPyIiNna CyObEeKTUBHBIX MIPaB, KOTO-
pbIe UMEIOT PA3JIMYHOE COJIEPKAHUE U HAIIOJIHEHHE.

[lepBas rpynna cyObEeKTUBHBIX IPAB BKIIIOYAIOT B ce0sl €CTECTBEHHBIE MTpaBa, KO-
TOPBIMH HECOBEPILIEHHOJIETHUH WIEH CEMbU HAJEINIECH C POXKACHUS: Ha )KU3Hb, CBOOOY,
0€30MacHOCTb, COOCTBEHHOCTh, (PU3NYECKYIO U MCUXUYECKYIO HETPUKOCHOBEHHOCT,
JOCTOMHCTBO JIMYHOCTH, JIMYHYIO U CEMEUHYIO TaliHy U T. II.

Bropas rpynna npas — HO3UTUBHbBIE IIPaBa, KOTOPbIE OEpyT HAYalI0 B €CTECTBEH-
HBIX ITpaBax U Ha JAHHOM 3Tale 3aKpeIUIIIOTCS B HOPMAaTUBHO-IPABOBBIX aKTaX, 3a-
KpEIUIsAs UX U peanusys UX COONIOCHUE U 3aIUTY, B Cllydyae HEOOXOAUMOCTH.

TpeThs rpyImma npaB — OTpacieBble MpaBa, PaCIpOCTPAHSAIOIINE CBOE JIEWCTBHE
Ha HECOBEPLICHHOJIETHUX WIEHOB ceMbu. Crofa ciielyeT BKIIOUaTh CEMEIHbIE, IPax-
NAHCKHE, TPYLOBBIE U MHBIE IIPaBa, B PAMKaxX KOTOPBIX, B CHIIy OIPENEIECHHOIO BO3-
pacTa, HECOBEPILIEHHOJIETHUIM MOXKET BCTYIAaTh B IPABOOTHOILICHHUS.

Taxoke crneyeT pa3rpaHuIUTh CyObEKTUBHBIE MyOIHYHbIE U CyOBEKTUBHBIC YaCT-
HBIE [IPAaBa HECOBEPIICHHOJIETHUX.

K nepBbsiM B ceMEIHBIX MPABOOTHOUIEHUSAX C YYACTHEM HECOBEPUICHHOJETHUX
MOKHO OTHECTH PaMKH Pa3pelIEHHOro (3aKOHOM 3aKpEIJIEHHOTO MpaBa) MOBEACHMUS,
CaHKLMOHMPOBAHHOIO TOCYIapCTBOM. BiacTHble CyOBEKTHI 00IaJalOT OINpEnescH-
HBIMH MTOJIHOMOYUSIMU IO ONPENIEICHUIO OPSAJIKA B3aUMOJEHCTBUS B PA3IMYHbBIX OT-
HoweHUsX. [IpydueM OOBEKTOM B JAHHBIX OTHOLIEHUSX SIBISIOTCS MOJIUTHYECKHE
npasa, JINYHbIE MPaBa, COUATBLHO-3KOHOMUYECKHUE MIPaBa, TO €CTh BO3MOXHOCTh pea-
JM30BaTh HECOBEPUIEHHOJETHUM 3aKPEIJIEHHBIE B COOTBETCTBUHM C BO3PACTOM CBOM
HEUMYIIIECTBEHHBIE MPaBa.

Kak ormeuaer A.Il. CMUPHOB «B OTJIMYUE OT MyOJIUYHOIO MPaBa, YACTHOE MPABO
IPEAIIoNIaracT IeUEHTPATN3alNI0 U JUCIIO3UTUBHOCTD YaCTHBIX IPABOOTHOLIEHUH, B
CUIIY KOTOPBIX OTJAENbHbIE CYyObEKThl CBOOOIHO, 10 COOCTBEHHOW BOJIE U MHUIIMATHBE
BCTYNAIOT B IPABOOTHOILIEHUS U PACHIOPSKAIOTCS CBOUMH MaTe€pUaIbHBIMU U ITPOLIEC-
CyaJbHBIMU MpPaBaMu, a TaKke JOOPOBOJIBHO UCTIOHAIOT I0OPUANYECKHE 00S3aHHOCTH.

B yactHoMm IMpaBC YCTaHABJIMBAKOTCs B OCHOBHOM I'OPpU30HTAJIbHBIC CBA3H, OCHOBAHHLIC
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Ha IOPUAMYECKOM PABEHCTBE (MAaTEPUAILHOM H MPOLIECCYaTbHOM) CYOBEKTOB, KOOPIH-
HallUHU UX BOJIU U UHTEPECOBY.

B kareropuio 4acTHOMPaBOBBIX CYOBEKTUBHBIX MPAB MOXKHO OTHECTH IMPaBO pe-
OcHKa XKUTh U BOCIIUTHIBAThCA B ceMbe (cT. 54 CK P®), Ha obiieHre ¢ poauTesiMu
(c1.55 CK P®) u ap. OObEKTOM B TaHHBIX OTHOILLIEHUSAX MOTYT ObITh KaK UMYIIIECTBEH-
HbI€, TaK U JIMYHbIE HEUMYLIECTBEHHBIE I1PABa, INIABHBIM B 3TUX OTHOLIEHUSX SBIISETCS
TO, YTO B CYyOBEKTUBHBIX YACTHBIX MMPABOOTHONIICHUIX C yYaCTUEM HECOBEPIICHHOIET-
HEro, mpeobIagaeT YaCTHRIM, a He MyOIUYHBIM HHTEpPEC.

[TpuMeHUTENBHO K BOMPOCY CYyOBEKTUBHBIX MTPaB HECOBEPUICHHOJIETHUX YJICHOB
CeMbHU clieflyeT copMyIupoBaTh CIEAYIOIINEe OCHOBHBIE BbIBO/BI. Bo-nepBhIX, pac-
cMaTpuBaeMasi KaTeropusi He UMEET OJIHO3HAYHOIO TOJIKOBAHUS CPEIU YUEHBIX U 0e3-
YCJIOBHO SIBJIICTCS aKTyaJbHOM M TpeOyrolel ganpHelel npopadoTku. Bo-BTophIx,
MOKHO MPENOJIOKUTh, YTO LEIECO00pa3HO BKIIIOYATh MPaBOCIOCOOHOCTh HECOBEP-
IIEHHOJIETHETO B CO/Iep)KaHHE CyObEKTUBHBIX MpaB. B-TpeTbux, MexoTpacieBoil xa-
pakTep CyObEKTHUBHBIX TMpaB, KOTOPHIMHU HAJEJIC€Hbl HECOBEPIICHHOJETHUE, MOTYT
MMETH [PABOMOYMS PA3JINYHON OTPACIEBOU MPUHAIIEKHOCTU. B-4eTBEpTHIX, LIEIECOo-
00pa3HO BBIIEIATH CyOBEKTUBHBIE TyOIUYHbIE U CyObEKTUBHBIC YACTHBIE ITPaBa HECO-

BCPIOCHHOJICTHUX.
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