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COBPEMEHHBIE TEHAEHIIUU ITIPABOBOM IMPOLIECCYAJIBHOM
IHHOJIUTUKHU POCCUN: AKTYAJIBHBIE BOITPOCBI
TEOPETUYECKOI'O IPABOBE/IEHUA

AHHOmMayua: 6 cmamve paccmampusaomcs ooujemeopemuieckue npoodiemvl
paszeumus meopuu npagosou npoyeccyaivHou noaumuxu Poccuu. Yuumuigeasn coepe-
MeHHble mpeHObl npeobpa3oeanull 8 cghepe 0OWECMBEHHbLX, 8 MOM YUCe NPABOBHIX
OMHOUleHUU, pazsumue UHGOPMAYUOHHBIX MEXHON0UU U Op., OAHHbIL U0 NPABOBOU

NOAUMUKU NOOAEHCUMN onmumusayuu U ywenity 6Cex UHHOBAYUOHRHBIX NPoUeCccos.

Knwueswie cnoea: npasosas npoyecCcylbHasx noaumuKkad, npaeoeds noaumuka,

IOpUOUYEeCKUll npoyecc, PUCOUKYUOHHBIL NPoYyecc, Npaeso, npoyeoypa.

CoBpeMeHHas NpaBoBasi peaibHOCTh, OKA3aBUIUCH O BIUSHUEM HOBBIX T'€OIO-
JUTUYECKUX MPOLIECCOB U MOJUGPUKALNN MEKIOCYAAPCTBEHHBIX OTHOLICHU, TpeOy-
€T NMePEeCMOTPa MHOTMX HAYUYHBIX B3IJISA0B, KOHUENIUH U TEOPETUUECKUX KOHCTPYK-
OUMIA C TOYKM 3PEHHs COBEPIUEHCTBOBAaHMS IPABOBOIO PpEryJMpoBaHus. Becomyro
poJib U IpeoOpa3oBaTebHOE 3HAYEHUE B JAHHOM KOHTEKCTE UIPaeT TeOpHs IpaBo-
BOU MOJINTUKH, CTAHOBJIEHUE U PA3BUTHE KOTOPOI MPUXOAUTCS HA BTOPYIO MOJOBUHY
npouwioro crojietus. [IpeacraBurens poCCHIICKOTO TEOPETHYECKOTO MPABOBEICHHUS:
H.U. Maty3oB, A.B. Manbsko, O.1O. PeibakoB, B.A. PynkoBckuid 1 MHOTHE JIpYyTHE,
00OCHOBBIBAIOT Pa3HOOOPA3HbIE TUIIOTE3bl U UJEH CTPATETUH W TAKTUKU COBEpILECH-
CTBOBaHHs OTEYECTBEHHOI'O MpaBa, BBIAEIAS TAKUE CAMOCTOSITEbHBIE HAIPABICHHUS
PaBOBOM MOJIMTUKM KaK: MPaBOTBOpUYECKAs, MPABONPUMEHUTEIbHAS, TPABOBOCIIUTA-
TebHAs, MPaBOPEAM3ALMOHHAs, IpOLecCyalbHas U Apyrue BUAbI MPaBOBOW MOJIH-

THUKMU.
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[IpaBoBast mporneccyanbHasi MOJUTHKA, Oy Iyud OAHUM M3 CAMOCTOSTEIbHBIX, HO
B3aMMOCBSI3aHHBIX C UHBIMHU BUIAMH MPABOBOM MOJIUTUKUA TEOPETUUYECKAsT KOHCTPYK-
U1, BOIUIOMIAET COOOW CHUCTEMY MEXaHHM3MOB, CPEACTB U CIOCOOOB ONTHMM3AINH
IOPUCAUKIIMOHHBIX U HEIOPUCAUKIIMOHHBIX MPOLEAYD, IPU MOMOIIN KOTOPBIX CTaHO-
BUTCA HauOosee 3(hPeKTUBHOMN TMpolieccyanbHas AeSITENbHOCTb.

Ilon mpaBoOBOM MpOLECCYaNbHOM IOJIUTUKOW TOHMMAETCA: «...CUCTEMHas,
HAy4YHO-00OCHOBaHHAs U MOCJIEI0BAaTEIbHAS IESITEIbHOCTh MO CO3AaHuI0 YPHEeKTUB-
HOTO MEXaHHU3Ma IMPOILECCYATbHO-TIPABOBOIO PETYJIMPOBAaHNUs, HAIIPABJICHHAS HA BCE-
MEPHYIO OXpaHy M 3alllUTy MUHTEPECOB JIMYHOCTH, OOIIECTBA U TOCYIapCcTBa MOCPE-
CTBOM ONTHMU3AIMU OPUCAUKIIMOHHOTO Tiporiecca» [2, €. 10], Ho He Tosbko. DBO-
JIOLMSI COBPEMEHHBIX MPABOBBIX OTHOIICHHWI BKJIIOYAET B CEOsl MOJIy4Yarollne CBOE
pacnpoCcTpaHEHHE U HEIOPHUCIUMKIMOHHBIE CIOCOOBI pa3pelieHUs IPaBOBBIX KOH-
(PJIMKTOB U CHIOPOB.

Teopus rocygapcTsa u nmpaBa, TpaJULIUOHHO UCHOJb3Ys PABOBYIO AHAIUTUKY B
KayeCcTBE METOJO0JIOTMYECKON OCHOBBI IOPUCIIPYACHINH, aKLIEHTUPYET BHUMAaHHUE Ha
MIPUMEHEHUN KPUTUUYECKOTO MBIIUIEHUS B HAYYHBIX MCCIEIOBAaHUAX, aHAIU3E, 0000-
meHusX, (hopManu3auy U T. 1., IPH apryMEHTAIlMK HOBBIX Hjaed u rumotes [6; 8],
YTO TPUJIAET FOPUAMYECKON HayKe OOBEKTHUBHBINA, BCECTOPOHHHN W KOMIUICKCHBIM
XapaKkTep.

B 3TOM CcMBICIIE M IOHATUH NPABOBAsI MIPOLIECCYaIbHAs NOJUTUKA, SBIIAIOIIASICS
BHJIOBBIM IO OTHOILIEHUIO K MOJIMTHKE TIpaBa (POAOBOE MOHATHUE), C TOYKU 3PEHHUS €T0
aKTyaJIbHOTO Ha CEroJ{Hs IOHUMaHUs MOJUIEKUT O0Jiee TeTalIbHOMY PACCMOTPEHHUIO U
aHaJIM3y, TeM 0oJiee ¢ y4eTOM IMPOUCXOASAIINX U3MEHEHUH B cepe rocyJapCTBEHHO-
PaBOBBIX TPEOOPa30BATEIBHBIX SBJICHUN.

Monudukanusi MOHATHS MTpaBoOBasi MpoLecCyalibHasl MOJIUTHKA, MPEXKIE BCETO,
00yCJIOBJIEHA MPEOCTABICHUEM TpaKJaHaM, OOIIECTBEHHBIM M IIPABO3AIIUTHBIM Op-
raHu3alysM OoJbIlIeld CaMOCTOSITEIBHOCTH B PEIICHWU MPaBOBBIX BOMpPocoB. Kak
y)ke ObUTIO OTMEUeHO HamH paHee [2, ¢. 326], Bcé OOJIbIIyI0 MOMyIIPHOCTh CETOTHS
npuoOpeTaloT MPaBONPUMHUPHUTENBHBIC Tpoueaypsl (MUpoBoe coriamenue) [1].

Hanpumep, B npakTuke rpaxaaHCKOro mpoiiecca MoJi MUPOBBIM COTJIAIIEHHEM IIO-
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HUMAEeTCA: «JIOTOBOP O MPEKpPALIEHUU CIopa Ha OIPENEJIEHHBIX, COIIaCOBAHHBIX
YCIIOBUSIX, SIBJISIETCS OJHOBPEMEHHO IOpUIUYECKUM (PaKTOM U MaTepUabHOTO U
IPOIIECCYaLHOTO MpaBay [5, c¢. 46], uro ¢popmanm3oBaHo u B penieHusx KoHcTHTy-
1mnoHHoro u Beicmero Apoutpaxuoro Cyna Poccuiickoit denepanun.

MupoBoe cornameHue OTIM4YaeT JBOMCTBEHHAS MPUPOJA, C OJHON CTOPOHBI 3TO
AJIEMEHT FOPHUCIUKIMOHHOIO IMPOLEcCca, Ha KOTOPBIN paclpOCTPAHSIOTCS MOJ0KEHHUS
0 cB00OJIe JOroBOpa rpaxkaaHckoro kojekca P®, T.e. cnenka. C apyroit CTOpOHBI,
HOPMBI IIPOLIECCYATBHOTO MPaBa YTBEPKIAIOTCS B CYyJI€OHOM IMOPSAKE, T.€. PEIICHHUS
IPUHUMAIOTCA CYOBhEKTaMU, MEKy KOTOPHIMU BO3HUKIJIA CIIOpHAsl cCUTyarus. Takas
npoleypa, Ha Halll B3IJISI/I, MOKET ObITh OXapakTepU30BaHa Kak cMellanHas ¢hopma
FOPUCIUKIIMOHHOTO ¥ HEIOPUCIUKIIMOHHOTO MPOLECCOB, HO UMEIOIIasl MPaBOBYIO, B
IIUPOKOM CMBICIIE, TPOIIECCyallbHYIO (hopMy.

KOpucukiMoHHbIN  (FOPUAMYECKH) MpolecC TPAJAMIMOHHO MPEJICTaBIEH B
YTOJIOBHOM, aJIMUHUCTPATUBHOM IIPOIIECCYalIbHOM IMpaBe. MiMeeTcs OH U B OTpaciisax
KOHCTUTYIIMIOHHOTO M apOUTpakHOro mpaBa. Bmecte ¢ Tem, Hampumep, mpoiiecc
npuHATU KOHCTUTYLMM mpeanojaraeT NpoBeAeHHe pedepeHayMoB, MNpoLeaypa
IPOBEAEHUS KOTOPBIX YCTAaHOBJIEHA 3aKOHOJATEIbCTBOM, a BOT BOJICU3BSIBIICHHE €0
YYaCTHUKOB BPSAJl JIW MOKHO OTHECTH K CpeACTBaM (croco0am) FOPUCAUKIIMOHHOTO
npoiecca. ApOUTpaxHOE CyJIONPOU3BOICTBO — ANEMEHT FOPUCIUKIIMOHHOTO MPOLEC-
ca, a BOT MpU3HaHUE OAHKPOTCTBA Yepe3 MHOTO(PYHKITMOHAIbHBIE IICHTPHI BHI3HIBACT
HAy4YHYIO MOJIEMUKY y MPABOBEJIOB.

Oco0yt0 03a004€HHOCTh BBI3BIBAIOT MPOOJIEMBI BBEJIEHUS dKCIEPUMEHTAIBHBIX
IIPAaBOBBIX PEKHMOB, B KOTOPBIX IOPUAMYECKAs MpoLEaypa XOTS U 3aJeHCTBOBaHA,
HO, HaImpUMep, UCIOb30BaHNe HUPPOBBIX MIaTGopM (OHJIANH IIIATEXKEH, CEPBUCHI
OHJIalH TIEPEBOIOB, OKAa3aHUE yCIIYT NUCTAHIIMOHHBIM CIOCOOOM, DJIEKTPOHHAS TOP-
roBasi M Jip.), CYIIECTBEHHO YCJIOXKHSAIOT MPOLECCyalbHO-TIPABOBOE PErYJMPOBAHUE
JAHHBIX MPABOOTHOIICHUN C TOYKM 3PEHUSI BO3MOXKHOCTEH MX pa3pelieHus B I0puc-
JTUKITHOHHOM (hopme.

Pa3BuTHe TEXHOJOTUN HMCKYCCTBEHHOTO WHTEJJIEKTa M WHBIX WHHOBAIIMOHHBIX

chep neaTenbHOCTH, OE3yCIOBHO, YCIOKHSIOT OCYIIECTBICHUE BEIBEPEHHOM U HayY-
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HO-00O0CHOBAHHOMW MPABOBOM MPOTIECCYATbHON MOJMUTUKH. Y eciu 10puCaIuKITMOHHBIH
IPOLIECC KaK: «...NMPOLIEAYPHBIE, MPOLECCYaJbHbIE NMPOSBICHUS IPaBa, HAIIEAIINE
CBOE BBIPAKEHHE B KOHKPETHBIX BUJIAX CYAONPOU3BOCTBA, U3BECTHBIX IPABOBOM CH-
creme» [4, c.44] macmTabupyercs 10 BHEIOPHUCIUKIIMOHHBIX, HO MPAaBOBBIX Iapa-
METPOB, TO BaXXHOCTh 0OOCHOBaHHUS MPABOBOM MpPOLIECCYATbHOW MOJUTUKHU HE MO/I-
JIEKUT COMHEHMUIO.

Takum 00pa3oM, mpaBoBasi MpoOIECCyallbHAs MOJUTHKA KaK CUCTEMHas U JOK-
TPUHAJIEHO OOOCHOBAaHHAs KOHIENTyalbHAas OCHOBA MpOIECCYaTbHO-TIPABOBOM Jiesi-
TEJIBHOCTH B c(epe yHOopsSAOYMBAHUS IOPUCAUKIMOHHBIX W HEIOPUCIUKIMOHHBIX
IPOLIECCOB M0 COOJIIOJICHUIO U 3alIUTe KOHCTUTYLIMOHHBIX MPaB U CBOOOJ JIMYHOCTH,
o0IIecTBa U rocy1apcTBa MpU3BaHa CIOCOOCTBOBATH: COBEPUIEHCTBOBAHUIO 3aKOHO-
JaTeNbCTBA, MUHUMU3ALUY TPOOEIbHOCTH MpaBa, HEIOMYLICHHUIO 3JI0yTIOTPEOICHUIO
MPaBOM U KOPPYIIIUOHHBIX NPOsiBIICHUH [7, c. 76, 82], pa3BuTuio HOpMaTHBHOM Tipa-
BOBOM cpelibl, ¢ YUYETOM TEX TEHJCHIUU U MOAU(DUKAIIUNA, KOTOPbIE XapaKTepU3yroT

0OIIIECTBEHHOE U TEXHOJIOTUYECKUE PA3BUTHE MPABOBOM JEHCTBUTEILHOCTH.
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