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INPU3HAHUME I'PA’KJAHUHA HEJAEECIIOCOBHbBIM
NJIN O'PAHUYEHHO JEECITOCOBHBIM

AHHOmMauuAa: 6 cmamve PACCMAMPUBAIOMC NPOYECCyailbHble 0COOEHHOCMU
paccmompenusi 0ell 0 NPUHAHUU 2PANCOAHUHA He0eeCnOCOOHbIM UMl 02PAHUYEHHO
0eecnocoOHbIM, aHATUUPYIOMCS HAUOOLee 8AdNCHble BONPOCHI NPUMEHEHUS. HOPM O
NPUSHAHUU 2PANCOAH He0eeCnOCOOHbIMU UNU 02PAHUYEHHO 0eeCnOCOOHbIMU, 8blssile-

Hbl NPOOIeMbL.

Knwuesvie cnosa: cpaszxcoanun, 0eecnocoOHOCHb, 02PAHUYEHHAs 0eecnocoo-

HOCMb, HedeecnocoOHOCMb, NPOYECCydibHble NPODIeMbl, 2PANHCOAHCKULL NPOYECC.

Kareropus nen o npu3HaHuU TpakJaHUHA HEJIEECIIOCOOHBIM MJIM OFPaHUYEHHO
JeecriocoOHBIM B 0COOOM MPOM3BOACTBE UMEET MHOXKECTBO HIOAHCOB U MPEICTABIIS-
€T cO00i1 1O0CTaTOUYHO UHTEPECHBIN MPOLECCyalbHbIA HHCTUTYT.

Bo-niepBbIX, TONBKO CyJ BIpaBe NMPU3HATh IpakJaHUHA HEAEECIIOCOOHBIM HIIN
OTpaHWYEHHO JeecriocoOHbIM. Cilydan W TOPSIOK OTPaHHYEHHUsS JeecrioCOOHOCTH
rpaX<IaHuHa (B TOM YHUCJIE€ U NMPU3HAHUS HEAEEeCIIOCOOHBIM) MOTYT OBITh YCTaHOBIIE-
HBI TOJIBKO 3aKOHOM (cT. 22 'K P®). IIpu sTom u3 a63. 2 1. 2 ct. 1 'K P®D BrITEKAET,
YTO COOTBETCTBYIOIINE OTPAHMUYEHUS MOTYT OBITH BBEACHBI TOJIBKO (peepalbHbIMU
3akoHamu. Tak ynomsnytas 22 crathsi [' K P® orcbutaer Hac k 31 rnmase ['TIK PO.
Taxum o6pazom, H0Cy1eOHBIN MOPSIOK, KaK, HAIPUMED, 1O JeIaM 00 yCTaHOBJICHUU
IOpUINYECKHX (PaKTOB MO JAHHOM KaTeropuH Aei He mpeaycMaTpuBaetcs [1, €. 768].

Bo-Bropsix, ct. 22 'K P® npegycmartpuBaeT M MOCIEACTBUS HECOOTIOICHUS
YCTaHOBJICHHOTO MOpsiiKa. Tak, akT TOCyIapCTBEHHOTO HJIM HHOTO OpraHa, KOTOPHIHA
YCTaHABIIMBAET OTPaHUYECHHE JECECIIOCOOHOCTU TpaXkJaH WM UX MpaBa 3aHUMATbCS
IpeIIPUHUMATEBCKON NEATEeIPHOCTHI0O B HApyIICHHE 3aKOHA, MPU3HAETCS HEJeH-
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CTBUTENIbHBIM. [IOpsiIOK MpU3HAHUSL aKTOB TOCY/IAPCTBEHHBIX OPraHOB WUJIM OPraHOB
MECTHOT'0 CaMOYTpaBJICHUS HeJIeUCTBUTEIbHBIMU 3akperuiseTcs 13 cratséit ['K PD.

B-Tpetbux, UHTEpECEH COCTaB JIMII, y4acTBYyrOIUX B nene. [loMmumo 3asaButens
(KOTOpBIM CTaHIAPTHO MOKET OBITh YJI€H CeMbH WM OJIM3KUM POJCTBEHHUK) MIpeay-
cMaTpuBaeTcss 00s3aTebHOE y4acTHE OpraHa OMNEKHM U TOMEUYUTEIhCTBA, a TAKXKE
npokypopa. Ct. 281 I'TIK P® Taxke HagensieT MX BO3MOXKHOCTBIO TIOJIaYH 3asiBICHHSI
00 OrpaHMYEeHUH AEECIOCOOHOCTH WM O MPU3HAHUU TpaxKIaHMHA HEJEeeCIIOCOOHBIM.
[Tonate 3asiBIEHME MOXKET M MEIUIIMHCKAsT OpraHu3alusi, OKa3bIBarolasi ICUXUaTpu-
YECKYI0 IOMOIIb TAHHOMY Tpa)kKJIaHUHY .

EnuHCTBEHHBIM OCHOBaHMEM MPHU3HAHMS TPaXKTaHUHA HEAEECIOCOOHBIM CT. 29
I'K PO ycranaBnuBaeT HaIM4Yue y HETO MICUXUYECKOTO PacCTPOMCTBA, U3-32 KOTOPO-
ro OH HE MOKET MOHMMATh 3HAYEHUSI CBOUX JEUCTBUI JINOO MOXKET TOHUMATh, HO HE
MOXET UMH PYKOBOAUTH. [103TOMY CyZ0M JOJIKHO OBITH YCTAHOBJICHO HAJIUUKE JIBYX
KPUTEPUEB: MEAUIIMHCKOTO (MICUXUYECKOE PACCTPONCTBO) U IOPUIUUYECKOTO (HECTO-
COOHOCTh TOHMMAaTh 3HAYEHUSI CBOMX JieicTBuUil). [1o cBOel COBOKYMHOCTH 3TH KpH-
Tepuu 00ECIEYNBAIOT OCHOBHBIE MaTE€pUaILHO-TIPABOBbIC OOCTOSITENILCTBA MPEAMETa
nokasbiBanus [2, c. 102].

[Topsimok paccMOTpEeHUs U pa3pelieHus e M0 JaHHOW KaTEeropud UMEET CBOU
ocobenHoctH. llepBas 3akiro4aeTcs B COOMpPAHMM JIOKA3aTENIbCTB — MO JejlaM 00
OTpaHUYCHHUH JI€€CTIOCOOHOCTH TpaKAaHWHA JIMOO O MPU3HAHUU JUIA HEAEEeCTIoco0-
HBIM HEOOXOJIUMO TOJYyYEHHE CBEJICHHN O €ro MCUXUYECKOM COCTOSHUM U3 MEIU-
IIUHCKHUX YUYPEKIECHUN BO3MOXKHO TOJIBKO TO 3ampocy cyna. Bropas ocoOeHHOCTh —
Ha3HAYEHUE M TPOBEJCHHE CyACOHO-TICUXMATPUUYECKON IKCIEPTU3BI B OTHOIICHHUH
JIM1Ia, KOTOPOT'O XOTAT JIUIIUTh JCECIOCOOHOCTH WJIM OTPAHUUUTH €€, IPU HAIUYUU
JIOCTaTOYHBIX OCHOBAHUMU.

Ha ocHoBanum penieHus cyaa o NpU3HAHUU TPaKIaHUHA HEJIEECIIOCOOHBIM HaJT
HUM ycraHaBiauBaeTcs omneka (m. 1 ct. 29 'K P®). Takomy nuily HazHavyaeTcs Orie-
KYH, COBEPIIAIONINNA BCE HEOOXOIUMBIC CIIEIKA OT UMEHH M B MHTEpEcax HeIeecro-
cobnoro (1. 2 ct. 29, ct. 32 'K P®). Ecnu cienka coBepiiieHa HEJEeCIOCOOHBIM JTH-

[IOM JIMYHO, OHA SIBJISIETCSI HUYTOXHOM C MOMeHTa €€ copepiieHus. OaHaKko cyiie-
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CTBYET HCKJIFOYCHHE — €CJIM OHA COBEPIIICHA K BBITOJIE HEAEECTIOCOOHOTO0, TO IO Tpe-
OOBaHHIO OIICKYHA Cya MOKET Ipu3HaTh €€ neiictButenshoi (171 crates ['K PD).

HeneecriocoOHBIN  TpaKgaHWH  SBISAETCS  HEACIUKTOCIIOCOOHBIM  JIUIIOM
[3, c. 83]. OTBeTCTBEHHOCTD 32 MPUYMHEHHBIA UM BpEJ] HECET €ro ONMEKyH WM Opra-
HU3aIMs, KoTopas o0s3aHa 3a HUM Haasupath (cT. 1076 T'K P®). x 06s3aHHOCTH
BO3MECTHTh yIIepO HE MpeKpamaeTcs B Clydae MPU3HAHMS JIUIA, TPUYUMHHUBIIETO
Bpe/l, AeecrnocoOHbIM, U OHH, B cuity 4 myHnkTa 1081 crareu 'K PO, He umerot npasa
perpecca k nocieaauM [4, €. 246]. Hosemnoii 'K P® siBisieTcss BO3MOKHOCTB BO3JIO-
KUTh OTBETCTBEHHOCTh 3a MPUYMHEHHBIA Bpej (MpU OMpPE/IeTICHHBIX YCJIOBHSX) Ha
o, ero npuuuHuBiiee (1. 3 ct. 1076 I'K).

[Ipu orpaHMyYeHNH XK€ JAEECIOCOOHOCTH TpaKIaHWHA €My Ha3HA4YaloT TOTCYH-
tenst (ct. 30 'K P®) u, B oT/IMYuU OT JUIIEHHOTO JEECIOCOOHOCTH JIMIa, OH CaMo-
CTOSITEIIBHO COBEPITIACT MEJIKUE OBITOBBIC CACIIKH, 4 WHBIE — C COTJIACHUS TOTICYUTEIS,
a TAK)KEe CaMOCTOATEILHO HECET MMYIIIECTBEHHYO OTBETCTBEHHOCTb.

B Poccuiickont denepanuu, B OTIAYUE OT IPYTUX CTPAH, OTCYTCTBYET YUET JIUII,
MIPU3HAHHBIX OTPAHUYCHHO JIEECITOCOOHBIMH MJIM HEACECTIOCOOHBIMH (HE CYIIECTBYET
Kakou-mubo eauHoi mHMOpMaIMOHHON 0a3bl). DakT HEIeeCOCOOHOCTH WM OTpa-
HUYEHHOM JieecriocoOOHOCTH Jnma He peructpupyercs B 3AI'C, cooTBeTCTBYIOIIAs
OTMETKa HE CTaBUTCS B JOKYMEHT, YJIOCTOBEPSIOIIMHA JHMYHOCTh. B CBS3U ¢ 3TUM
WHOTJIa MOKHO HE JIOTaJIbIBAThCS, YTO JIHUII0, KOTOPOE COBEPIIAET CAEINKY, TPU3HAHO
HEJICECIIOCOOHBIM WJIM OTPAHWYEHHO JIeeCITOCOOHBIM (B CITydae COBEPIICHUS KPYITHOM
cnenku) [5, ¢. 5]. Ha Hamn B3risi, BBeIEHHE B POCCHHCKOE 3aKOHOIATEILCTBO KaKO-
ro-11ub0 U3 yKa3aHHBIX MEXaHU3MOB ITOMOTJIO ObI N30€KaTh COBEPIICHHS CCIOK He-
JIEECTIOCOOHBIM HJIM OTPAHUYCHHO JICECITOCOOHBIM JIMIIOM W MPABOBBIX MTOCIIEICTBHMA
0 HHM.

Emié onHoi 0cOOEHHOCTHIO TaHHOM KaTeropuu Ae SIBIASETCS U TO, YTO COTJIaCHO
n. 3 ct. 29 u n. 3 ct. 30 'K P® numienue eecnocoOOHOCTH UM OTpaHUYCHUE Jiee-
CIIOCOOHOCTH TpaKIaHWHA HE SBISICTCS] OE3BO3BpATHOMN mMporieaypoil. Eciu ocHoBa-
HUS, B CUJTYy KOTOPBIX TPaXKTaHWH ObLI MPU3HAH HEJACECIIOCOOHBIM TN OTPaHUYEHHO

I[eeCHOCO6HBIM, HCYC3HYT, TO CYyA BBIHCCCT HOBOC PCIICHUC O IIPU3HAHWH C€Iro ACC-
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crocobHbIM. Ha 0OCHOBaHMUM TaHHOTO pEIIeHUs Takke Oy/IeT OTMEHEHa YCTaHOBJIEH-
Hasl Ha/I JTUIIOM OTeKa MJIM TOMEeYUTENsCTBO. [10apoOHbII OPSAAOK TaHHOM MpOoIIeIy-
psl pernamentupyetcs cT. 286 I'TIK PO, xotopast B u. 3 3akperuisieT He0OX0AUMOCTb
[0JIa4yy HOBOTO 3asBJICHHS O MPU3HAHUM TPaKIaHUHA JI€ECIIOCOOHBIM. 371eCh peyb
UaET He 00 OTMEHE paHee BBIHECEHHOTO CYJCOHOTO pelieHHs], a O BO30YKISHUH HO-
BOTO MPOU3BOICTBA IO JAENy, B OTJIMYHE OT CIy4aeB SIBKU WM OOHAPYKEHUSI MecTa
npeObIBaHMs TPaKIaHWHA, KOTOPBIA ObLT MpH3HAH OE3BECTHO OTCYTCTBYIOUINM WA
o0wsBiieH ymepmmm (ct. 276 T'TIK PD).

Takum o0pa3omMm, mpoliecc NMpU3HAHUS TpakJaHUHA OTPAHUYEHHO Jeecroco0-
HBIM WIN HeleecnocoOHbIM cTporo pernamentuposan ['TIK P® u npoucxoaut uc-
KITFOYUTENBHO B cyAeOHOM mopsiike. OgHako B Cy/1e0OHOM MPaKTHUKE HET €UHCTBA B
PacCMOTPEHHUHU 3TUX [I€N, B CBSI3U C Y€M BO3HUKAET HEMAJO TPYAHOCTEH M OUIMOOK,
BEIyIIUX K OTJCIBbHBIM HApyIIEHUSM CyOBEKTHBHBIX MpaB M HHTEPECOB T'PaKIaH.
OnHol U3 MPUYMH SIBJIAETCS HEIOCTAaTOYHO TMOJIHAsl pa3paboTka MmopsijaKa paccMoTpe-
HUS 9TUX JeJl, OTCTAaBaHHE IPABOBOTO PEryJIMPOBAHUS BOIIPOCOB O Ha3HAUEHUU OIle-

KW U IMOIICYUTCIILCTBA HAJl OTPAHUYCHHO I[CCCHOCO6HBIMI/I 501041 HCI[eeCHOCO6HBIMI/I.
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