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BO3MOKHOCTb OTPAHUYEHUS KOHCTUTYIIMOHHBIX
ITPAB 1 CBOBO/] IUYHOCTH IO 3BAKOHOJATEJIbCTBY
POCCUICKOH ®EJEPAIINN

AHHOmMayua: 6 cmamve aHaAIU3UPYIOMCs 3aKOHbL, pe2yaupylowue 02paHuienue
KOHCMUMYYUOHHBIX NPA8 2padxcoaH 6 cogpemeHnnol Poccuu. Hccnedosanue ghoxycupy-
emcs Ha pazniudHulx cmamuax Koncmumyyuu u eviasnsem 603M0#CHOCIU NPUMEHEHUS.
K HUM 02paHu4eHUuli 8 KOHmeKchie COBPeMEeHHbIX 86130808 U yepo3. Ilpedcmasnenvl ak-
myaibHvle NPoobaeMbl 66e0eHUs 02PAHUYEHUL 8 CUCTEeM) KOHCIMUMYYUOHHBIX HOPM.
IIpeonooicenvt nymu ux pazpeuieHus, 6 MoM Yucjie ¢ COBEPUIEHCMBOBAHUEM NPO3PAY-

HOCMU 3AKOHOOAMENbHO20 npoyecca.

Knrwoueewie cnosa: KOHCMUmMyyuoHHble npaed, OcpanuderHue npaes ZPQWCOGH, coa-

JAHCUPOBAHHOCb 3aKOHOO0ameNbCmed.

B coBpemMeHHOM 00111€CTBE BOMPOCH! 3aIUTHI MPAaB U CBOOO] JIMYHOCTU CTAHO-
BSATCS BCe 00Jiee aKTyallbHBIMU U BaKHBIMU. OJIHAKO, HECMOTPS Ha ATO 3aKpeIiCHHUE,
CYIIECTBYET HEOOXOAUMOCTh B ITyOOKOM aHaJIM3€ U 00CYXKIECHUH BO3MOKHOCTH OTpa-
HUYEHHUS 3TUX MPAB B COOTBETCTBUU C 3aKOHOJIATEJILCTBOM.

OcHOBHOI1 TTPOOJIEMOI, KOTOpasi pacCMaTPUBAETCA B JAHHOM HAyYHOM CTaThE, SIB-
JIIETCSI BOMPOC O TOM, HACKOJIBKO 3aKOHOAATENbCTBO Poccuiickoit denepaiuu odec-
neynBaeT OaaHc MEXTy 3alTUTON 001IeCTBEHHON 0€30MacHOCTH U rapaHTUPOBAHUEM
KOHCTUTYIIMOHHBIX MPaB U CBOOO] TMYHOCTH.

Jlannas ipo6ieMa o T4epKUBAETCsl HE TOJIBKO COOBITUSIMA Ha MUPOBOM apeHe, HO
Y U3MEHEHUSIMH B OOIIIECTBE, KOTOPHIE MOTYT TOBIIMSATH HA BOCIIPUATHE U 3AIUTY TPaB
rpaxaaH. B cBeTe 3THX BHI30BOB CTAHOBUTCS KpaitHE BaKHBIM HE TOJIKO BBISIBJICHHE CY-
HIECTBYIOIIUX MEXAaHU3MOB OTPAHUUEHUSI, HO U aHAJIW3 UX COTJIACOBAHHOCTH C MPUHIIU-

IMaMM ITPABOBOI'O IroCyaapCTBa U MCXKIAYHAPOAHBIMU CTaHAAPTAMU IIPpaB YCJIOBCKA.
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CoBpeMeHHbIE 00CTOSITEICTBA, CBSI3aHHBIE C BO3MOKHOCTBIO OTPAaHUYEHUS KOH-
CTUTYIMOHHBIX MPaB U CBOOO] JIMYHOCTU, TOAYEPKUBAIOT HEOOXOIUMOCTD MPOBE/IC-
HUSI JAHHOTO HCCJIe0OBaHus. B KOHKPETHBIX CIydasiX OrpaHUYEHUS] KOHCTUTYIIMOH-
HOTO MpaBa B MOJPOOHOCTIX MPOMUCHIBAIOTCS B 3aKOHOJIATEIIbHBIX aKTax, MPUHITHIX
Ha ocHOBe nosioxkeHut Koncrurynuu. Tak, HanmpuMmep, B OTJI€IbHBIC HCTOPUUECKUE
MIePUO/IbI JaHHBIC TPEOOBAHUS HAPYIIATUCH 1IETIECO00Pa3HOCTHI0 OOPHOBI ¢ HETPYIO-
BbIM 3JIeMeHTOM [2—3]. B yacTHOCTH CeroiHs, 3aKOHOJATCIIbCTBO O IMOJIMIIMK CTABUT B
IIEHTP BHUMAaHUS BOIPOCHI MOJEP>KaHUs OOIIECTBEHHOTO TIOPSIKAa U OOPHOBI C mpe-
CTYITHOCTBIO. 3aKOH OIpesessieT MPpoIeAyphl U IIpaBujia 3aJiep)KaHus, MPeI0CTaBIIsIsA
MIpaBoO Ha OTPaHUYCHHE JIMYHOU HEMIPUKOCHOBEHHOCTH B CIIy4asx, KOrJa 3TO HE00XO0-
JTUMO JIJIs1 IOJIZIep KaHusl OOLIECTBEHHOTO MOPsiJIKa U MPEI0TBPALICHUS] TPECTYIIIICHUH.
Tak, 3aKOHOAATENBCTBO O MPOKYpaType, aHAJTOTUYHO YCTAHABIUBAET POJIU M TOJHO-
MOYHS IPOKYpaTyphl B 00ECIIEUCHUH 3aKOHHOCTU M OXpaHE MpaB U CBOOO/ Ipak/IaH.
[Ipokypop BIipaBe MPUMEHSITh MEPHI, HATIPABJICHHBIE HA MTPEAOTBPAIICHUE TPABOHAPY-
IICHWH, B TOM YKCJIE BPEMEHHOE OTPpaHUYCHHUE JTUYHOW HEMPUKOCHOBEHHOCTH B COOT-
BETCTBUHU C YCTAHOBJICHHBIMH 3aKOHOM MPOILIETypPaMHU.

OnHako, orpaHUYEHUS ATOTO MpaBa MOTYT OBITh YCTAHOBJIEHBI 3aKOHOM B CITy-
yasx 3a7epKaHus JIUIA 0 OCHOBAHUSM, MTPETyCMOTPEHHBIM 3aKOHOM. OCHOBHBIM 3a-
KOHOM, PEryJIMPYIOIIUM TIPOLIEAYPHI 3aiepKaHus, SBISETCS Y TOJIOBHO-TIPOLIECCYaITb-
HbI Kojeke Poccuiickoit deneparuu. UIMEHHO TaHHBIN 3aKOHOIATEIbHBIN AKT yCTa-
HaBJIMBAET MOPSIAOK U YCIOBUS OCYIIECTBICHUS 3a7ep>KaHus TO03PEBAEMbIX U OOBHU-
HsieMbIX. OH OIpeNeIIsIeT, YTO 3aJIeP’KAaHUE MOXKET MPOU3BOJIUTHCA TOJIBKO B CIIydasx
Y MOPAJIKE, MPETyCMOTPEHHBIX 3aKOHOM.

[TpousBons aHamu3 caMOi BO3MOKHOCTH OTpaHW4eHUsT KOHCTUTYIIMOHHBIX MpaB,
HEJb3s1 HE OTMETUTH, 4TO JIF000E MOJ00HOTO pojia OrpaHUYCHUE 005S3aTeNbHO JOHKHO
COOTBETCTBOBATH MPHHIIUIIAM 3aKOHHOCTH M 000cHOBaHHOCTH [1]. OHO Bceraa J0mKHO
COOTBETCTBOBATh TEM IIEJISIM, KOTOPBIE MPECIICAYET 3aKOHOIaTEb ITPHU MIPUHITHH TT0100-
HOTO pojia pemeHui. Mcxoas u3 3Toro, MO>KHO BBIJICITUTH HECKOJIBKO OOIITHUX OOCTOSTEIh-

CTB M OCHOBAHMIA, HA KOTOPBIX MOT'YT 0a3UpOBATHCS T€ WM UHBIE OTPAHUYEHUSI.

2 https://phsreda.com
Conep:xkumoe goctymHo o jguuensun Creative Commons Attribution 4.0 license (CC-BY 4.0)



Publishing house **Sreda™

OnHUM U3 TEHTPATBHBIX OOCTOSITENILCTB CIYKUAT OOIECTBEHHAs] 0€30MaCHOCTb.
OrpaHudeHuss KOHCTUTYIIMOHHBIX MPaB W CBOOOJ] JMYHOCTH MOTYT OBITh BBEJCHBI B
Hessix obecrneueHus 00IecTBeHHOM 6e3onacHocTu. Hampumep, mpaBo Ha cBOOO Ty Tie-
PEIBIDKEHUS MOXKET OBITh BPEMEHHO OTPAHMYCHO JJIS IPEAOTBpPAICHUS YTIPO3bl 00-
IIICCTBEHHOM 0€30MaCcHOCTH.

Cnenyomumu 00CTOATEIBCTBAMH, KOTOPBIE CIIOCOOCTBYIOT BBEICHUIO OIpaHU-
YEeHWH MOTYT BBICTYNaTh IPEAOTBpAICHUE MPECTYIUICHUH W obecrieueHue ooIie-
CTBEHHOTO Topsiaka. JlaHHabeie o0cTosiTeNbcTBa Oa3upyroTcess DeaepanbHoM 3akoHe «O
IPOTUBOACHCTBUM TeppopusMy». OH ompenenser Mepbl IO MPEIOTBPALICHUIO U
0opb0e ¢ TEPPOPU3MOM, BKJIFOUAsI HAKa3aHHUS 32 COBEPIICHUE TEPPOPUCTHUCCKHUX TTIpe-
CTYIUICHUH, a TAKXKE T€ MEPBI, KOTOPHIE MOTYT OBITH TPUMEHEHBI 1J1 IPEIOTBPAILICHUS
MoA00HOT0 pojia MPECTYTUICHUH.

CTouT OTMETUTh, YTO BAXKHYIO POJIb UTPAIOT OCHOBAHUS, CBS3aHHBIE C YIpO30il
HaIMOHAILHOUM Oe30macHOCTH. C yu€TOM MOCIEAHUX 00CTOSITENILCTB, MPOU3OIIEAIINX B
MHpE, TAaHHOE 00CTOSATEIIBCTBO CTAHOBUTCSI OJTHUM U3 KJIFOYEBBIX B POJIM BO3MOXKHOCTH
BIIUSTHUSI HA OTPAHUYCHUSI OTHOCUTEIHHO KOHCTUTYIIMOHHBIX MPaB U CBOOOT JIMYHOCTU B
renom. K 3akoHaM, JaroiyM BO3MOKHOCTh BBOJIa OIPAaHUYCHUM, OCHOBAHHBIX Ha ATOM
o0cTosITeNLCTBE, OTHOCUTCS DenepanbHblii 3ak0H «O Oe3omacHocTi». OH yCTaHABIIH-
BaeT OCHOBHBIC MPUHIUIBI U TIOJIOKEHUS HAIMOHATILHOM Oe3omacHocTH B Poccuiickoi
deneparuy, a TakKe OMPeIeIsSeT Yrpo3bl HAIIMOHAIBHON 0€30IaCHOCTH U MPUHITUIIBI 3a-
IIUTHI HALIMOHABHBIX HHTEPECOB. B ciiyuae, eciau ecTh HE0OXOAUMbBIEC OOCTOATEIBCTBA U
JUTSL TOCTHDKEHUSI KOHKPETHO 0OOCHOBAHHOM 1€ HEOOXOIMMO BBEJICHUE OTPaHHYCHUS
KOHCTUTYILIMOHHBIX TIPaB ¥ CBOOOJI JIMYHOCTH HA 3aKOHOJIATEIILBHOM YPOBHE, TO JaHHBIN
MIPOLIeCC BCET/Ia MPOXOAUT Yepe3 HECKOIBKO 3TANOB CBOETO (DOPMHUPOBAHUSI.

IIpexxne Bcero mogoOHBIN MPOIIECC HAYMHAETCS C Pa3padOTKU 3aKOHOMPOEKTA,
KOTOPBIM COJEPKUT MPEAJIOKEHUS 110 OTPAHUUYCHHUIO OTPEICICHHBIX KOHCTUTYIIMOH-
HBIX TIpaB. DTOT 3aKOHOIMPOEKT MOXKET ObITh MPEJIOKEH 3aKOHOAATENIEM, TTPaBUTEIIb-
CTBOM WJIM JAPYTUMH opraHamMu. [[jist mpuHATHS 3aKOHA OTPAaHUYCHUS MPaB TpedyeTcs
MPEOI0JIEHNE HECKOJIIBKUX UTeHUH B Jlyme. BaXKHO OTMETUTB, UTO B HEKOTOPBIX CIIY-

qasx (Hampumep, Ipu BHECEHUU u3MeHeHnH B KOHCTUTYIIHMIO) MOKET MOTpeOOoBaThCs
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KBATU(DUITUPOBAHHOE OOJBIIMHCTBO TOJI0COB. ECiiM 3aKOHOMPOEKT MpoIiies BCe Tarbl B
I'ocynapctBennoit Jlyme, oH Hanpasiisierca Ha paccmoTtpenue B Coet Deaepanmu. Co-
BeT Denepanyy MOKET BHECTH CBOM IPEUIOKEHUS, IIOCIIE YE€TO 3aKOHOMPOEKT MOIJIEKHUT
IOPHUHITHIO B 3TOW nanare. [IpuHAThIN 3aKOHOMPOEKT MOIEKUT yTBEepkaeHuto [Ipesn-
neHToM Poccun. IIpe3nieHT MOKET BHECTH NIPEJIOKEHUS WIH MOANUCATh 3aKOH, MTOCIIE
Yero OH BCTYTAET B CHJTY. Y TBEPK/ICHHBIN 3aKOH MMyOJIMKYETCS M BCTYIAeT B CHITY B yCTa-
HOBJICHHOM TMOpsIZIKE. B onpeneneHHpIX ciiydasx U3MEHEHHs], KaCaroIUECs! OCHOBHBIX
npaB ¥ CBOOO/ rpak/iaH, MOTYT TpeOoBaTh M3MeHEHus B Tekcte KoHcTutyumu.

[Ipu npuHATUM TOAOOHOTO POJA PElIeHUd 00 OrpaHUYEHUH KOHCTUTYIMOHHBIX
IpaB IMPUHUMAETCS BOMPOC O HEOOXOJUMOCTU U COPAa3MEPHOCTU JEHCTBHUI MO Kax-
JIOMY U3 OrpaHHyeHuil. ['paxkaaHe v IOpUIAYECKHE JTUIA UMEIOT MPaBO 00XKaloBaTh
orpanudeHus B cyqe. OCHOBOM JUIsl TaKOM BO3MOKHOCTH BbICTynaeT denepaabHblii
KOHCTUTYIHOHHBIN 3aK0H «O Konctutynmonnom Cyze Poccniickoit denepanyn», KOTO-
PBI 3aKpEIUIieT BO3MOXKHOCTh IMPOBEECHUS CyA€0HOM MTPOBEPKHU COOTBETCTBUS OTPaHHU-
YEHUM KOHCTUTYLIMOHHBIM HOPMaM M IIPUHUMAET PELICHUE O UX 3aKOHHOCTU. B cirydae
HE3aKOHHBIX OTPAHWYECHUH, TPAXK/IaHE U FOPUIMYECKUE JIUIAa MOTYT TpeOOBaTh BO3MeEILIe-
HUs yuiep0Oa, IPUUUHEHHOTO TaKUMU OTPAaHUYEHUSIMU. 3aKOHBI, IPEyCMaTPUBAIOLLIIE
OrpaHUYECHHUSA, OOBIYHO YCTAHABIMBAIOT CPOK UX JAecTBUs. OTpaHUYEHUS 1OJKHBI OBITh
BPEMEHHBIMH U IPUMEHSTHCA TOJBKO B TEX CITydasiX, KOrJa 3TO HEOOXOAUMO.

3aKOHBI, PEryJIUPYIOIINE BOIPOCHl OTPaHUYEHUS MIPAB IPakJaH, JOJIKHBI ObITh
HE TOJIbKO YETKUMH U OJTHO3HAYHBIMH B CBOMX (DOPMYJIMPOBKAX, HO U TOHATHBIMH ISl
HIMPOKON aynuTopuu. BaxxHo, 4TOOBI rpa’kjaHe UMENIH BO3MOKHOCTB JIETKO OCO3Ha-
BaTh, KAKME KOHKPETHO IMPaBUia U YCIOBUs MPUMEHSIOTCSA B Pa3JIMUHBIX CLEHAPUAX
orpaHu4eHus ux npas. OJHAKO, B HEKOTOPBIX CIy4YasX 3aKOHbI MOTYT OBITH C(POpMY-
JMPOBAHBI CIIMILIKOM CJI0KHO WJIU COAEPkKaTh TEPMHUHBI, KOTOPbIE TPEOYIOT CrelHallb-
HOTO IOPUANYECKOTr0 00pa30BaHus JIJIsl IOJTHOTO TOHUMAaHUSI.

B 3akmroueHne MOXHO TOAYEPKHYTh, UTO JaJIbHEUIINE YCUITUS B 00JIaCTH IOpHUC-
NpYACHIIMHA ¥ 3aKOHOTBOPYECTBA MOTYT CIIOCOOCTBOBATH CO3/IaHUIO OoJiee cOalaHCu-
POBAaHHOW U CIPABEIMBOM CUCTEMBI OIPAHUYEHUS KOHCTUTYLIMOHHBIX MPaB, YTO SB-

JISIETCS KITFOYEBBIM (PAKTOPOM JIJIsi YCTOMYMBOTO U TAPMOHUYHOTO Pa3BUTHS OOIIIECTBA.
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