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r. Camapa, Camapckasi 00J1acTh

K BOITPOCY O IIOCTPOEHUU BEPCHUI 3AIIIUTHI
B YI'OJIOBHOM CYJIOIIPOU3BO/JICTBE

Anuomauuﬂ: 6 cmamve pacemampuearomcs npasoevle I’lp06fl€]l/lbl Kamezopuu
«8epcusl 3auniobly. A6m0p0ﬂ/l 0emaibHo I’lpe()Cl’}’lCZGJZeHbl amansl nOCMpoOerHUs 6epcuu

3auumeal, C¢0pMyJZMp0661HO norAaAmue eepcuu sauiumal.

Knwueswvie cnosa: adeomm, 3AUUMHUK, I’lOdS’aM/;MmellZ, eepcuu sauiumol,

nooo3pesaemvlil, 0O8UHAEMULLL.

Cornacno 4. 1 ct. 49 YronoBHo-npoieccyansHoro kojekca PO (manee — YIIK
P®) 3amuTHUK — JIMLIO, OCYIIECTBISIONIEE B YCTAHOBJICHHOM 3aKOHOM IOPSAJKE 3a-
[IUTY TIPaB U UHTEPECOB MOJ03PEBAEMBIX, OOBUHSIEMBIX U OKa3bIBAIOIIEE UM FOPHIHU-
YEeCKYI0 MOMOILb ITPU MPOU3BOJICTBE MO YTOJIOBHOMY Jeny. Tak, OHUM U3 KIIFOUEBbIX
aCTIEKTOB JICATEIbHOCTH a/IBOKAaTa B paMKax YrOJOBHOTO CYAOMPOU3BO/ICTBA SIBISICTCS
MOCTPOCHUE BEPCUH 3aIIUTHI. JIMHNS 3alIUTHI TO3BOJISIET aIBOKATY MPEACTABUTH CBOIO
MHTEPIIPETALNIO YTOJIOBHOTO Jieja, 000CHOBATH MO3UIIUIO U B IOJTHOW MEpe 3alUTUTh
IpaBa CBOETO MO3AIIUTHOTO (B JaHHOU paboTe MO/ MOA3aIIUTHBIM ITOHUMAETCSI JIUIIO,
MMEIOLIEee MPOLIECCYAIbHBIN CTaTyC MOJ03PEBAEMOT0, OOBUHSAEMOT0, MOACYAMMOrO).
Taxum oOpa3oM, OCTPOECHNE BEPCUH 3aIIUTHI — 3TO OCHOBOIIOJIATAOLIUI 2JIEMEHT HE
TOJIKO PO ECCHOHATBHON IEeATEIHLHOCTH aJBOKATa, HO ¥ OJIVH U3 TApaHTOB MpaBa Ha
CIpaBeIMBOE Cy1e0HOE pa30oUpaTeNbCTBO.

B HayuHOIl nuTeparype 4€TKO He C(HOPMYJIMPOBAHO ONpPENEIECHUE BEPCUU 3a-
IIUTHI, a Takxke mporecca e€ nocrpoenus, Tak, C.A. Kyemxkuea u A.1O. Kopuarun
YKa3bIBaOT, YTO CYLIHOCTH CyJI€OHON BEPCHH COCTOUT B OOOCHOBAHHOM (paKTaMH U
JIOTUYECKH MPaBUIHHBIMU TPEANOIOKEHUSIMHU CyJa O COOBITUM TPECTYIUICHUS, OT-

JEITBHBIX €r0 00CTOATENbCTBAX M BUHOBHOCTH mojacyaumMoro[l, ¢. 152]. Tlo anamoruu
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MIPUMEHUM JaHHOE MOHSITUE K MPABOOTHOUIECHUSIM, CKJIQJIbIBAIOIIMMCS B CBSI3U C MO-
CTPOCHHEM BEPCHH 3aIUTHI, HO C U3BMEHEHUSAMH B CyOBEKTHOM cocTaBe. Utak, cyii-
HOCTh BEPCHH 3aIUTHI 3aKII0YACTCS B 000CHOBAaHHOM (haKTaMH, JOTUIECKHA BEPHOM
U3JI0KEHUU OOCTOSITEIHCTB M JIOBOJIOB YUaCTHUKOB JIeja, MIPEJCTaBIIEMOE aJIBOKATOM
B TI0JIB3Y MOA3AIIMTHOTO0. IMEHHO Ha OCHOBE BEPCHil 3alIUTHI OMPEACISAETCS CTpaTe-
TS 3aIUTHI: 00OCHOBAaHME J0KA3aTEIbCTB, ApTYMEHTHI IPOTHB BEPCHUU OOBUHCHUS U
npyroe. COOTBETCTBEHHO, CMSTYCHHUE JINOO BHIHECEHHUE OIPaBIaTEIbHOIO IPUTOBOpa
CTOUT B TECHOW B3aUMOCBSI3U C TPAMOTHBIM ITOCTPOCHUEM BEPCHUU 3AILUTHI.

Kak ormedanocs BbllIE, TPOIECC TOCTPOCHUS BEPCH 3aIUTHI JE€TAIBHO HE pe-
TJIaMEHTUPOBAH, HO OT/AC/IbHBIC aBTOPHI PEATIPUHUMAIIN MOMBITKH K BBIICJICHUIO 3Ta-
IIOB ITOCTpOeHUs Bepcui 3amuThl. Tak, A.W. Tepemenko u A.A. I'puropbeBa ykasbl-
BAaIOT HA TO, YTO 3AIMTHUKY HEOOXOJIUMO: M3Yy4YHTh (haKTHUECKHE OOCTOATEIIbCTBA
nena; AaTh MPABOBYIO OLICHKY JEHCTBUSM MO3AIIMTHOTO; MPOAHATN3UPOBATH MPEI-
CTaBJICHHBIC JI0KA3aTENbCTBA HA MPEMET COOTBETCTBUS YTOJIOBHO-TIPOIECCYATbHOMY
3aKOHOJIATEILCTBY M OIIEHUTh KaKUE JI0KA3aTEIbCTBA CMOXKET MOJIYUYUTh CJICJACTBUE B
naybHereM [2, ¢. 212]. PaccMOTpHM KaXkJIbIi 3Tall 1O OTJASITBHOCTH.

1. N3ydyenue pakTuuecKkux 0OCTOSTEIBCTB Jiejia BKIIOUAET HE TOJIBKO COOp BCel
JTOCTYMTHOW HWH(pOpMaruu 00 O0O0CTOSATEIbCTBAX TOMJICKAIINX JTOKA3bIBAHUIO I10
cT. 73 VIIK PO (Bkirovas CBUACTEICKHUE ITOKAa3aHUs, TOKYMEHTAIIUIO U IPyTHE pelie-
BaHTHbBIC MAaTEPHUAJIbI), HO M €€ aHaJIU3 Ha NMPEIMET TPOTUBOPEUNA, HEIOCTOBEPHOCTEH
WU TIOTEHIMAJIbHBIX MPOTUBOPEUYUN C OOBHHHUTEIBHBIM MaTepuaioMm. Ha nanHoMm
ATare B CIIydasx, KOrjaa TeXHUUECKHE HIIA CIISITHAIM3UPOBAHHbIE 3HAHHUS HEOOXOITUMBI
JUTSL TIOATBEPKACHUS TeX WM MHBIX (PAKTOB, aIBOKAT MOYKET 00OpPaTUTHCS 32 KOHCYJIb-
Talel K CIeUAIMCTaM.

2. Jladya mpaBOBOM OLICHKU ACHCTBHAM MOA3aITUTHOTO. [10JTyuuB qaHHbIE O COOBI-
TUM TIPECTYIJICHUSI, UMESl TIOHSTHE O KOHTEKCTE CIIYUMBIIETOCS aJBOKAT MPOBOJUT
aHaJau3 JEeWCTBUHN MOJ3AIIUTHOTO C TOYKH 3PEHUS JICHUCTBYIOIIETO 3aKOHO/IaTEIbCTBA
JUISL OTIPEJICIICHHUS] MX COOTBETCTBUS HOPMaM MpaBa. AJBOKAT CTABUT Iepe]T COOO0M BO-
MIPOCHI: UMEJTHU JIM MECTO B JEUCTBUSAX MOA3AITMTHOIO HAPYIIEHUS 3aKOHO/1aTeNIbCTBA;

KaKOB XapakTep JIaHHbIX HAPYLIECHUW (HapYILIEHHE YTOJOBHOIO, a/IMUHUCTPATUBHOTO
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U JIp. 3aKOHOJATENIbCTBA); KaKOBa CTENEHb yYaCTHsI TIOI3AIUTHOTO, (JopMa €ro BUHBI
U Jpyroe (HarpuMmep, B 3aBUCUMOCTH OT OOCTOSITENILCTB aJBOKAT MOXKET HAUTH JJOKa-
3aTeJIbCTBA, YKA3bIBAIOIIUE HA BUHY JAPYTHUX JIUII U T. 11.), TAKXKE BBISICHSIETCS HAIUYKE
CMSTYAIONINX OO0CTOATENbCTB. JlaHHOE 00CTOSATEIBCTBO HEOOXOJIUMO HE TOJBKO,
YTOOBI MIPEJICTABUTH MOJ[3AIUTHOTO B OJIATONPUATHOM CBETE, HO U MOKA3aTh MOJIHYIO
KapTUHY COOBITUH JJIsl ONPEICIICHUSI MOTUBOB COBEPIIICHUS MPECTYIICHUS (JIEUCTBUS
MOJI3aIIIUTHOTO MOTYT OBITh BbI3BaHBI BHEHITHUMHU OOCTOATENbCTBaMH). Takum oOpa-
30M, aJIBOKAT MOKET MPEJIOKUTH AIbTEPHATUBHOE OOBICHEHUE ACHCTBUIM MOI3aIIUT-
HOTO, TaK WJIM UHAUE BIIUSS HA PEIICHHUE CyJa OTHOCUTEIBHO MEphl HaKa3aHUs.

3. AHayIM3 JIOKA3aTeNbCTB Ha MPEAMET COOTBETCTBHUSI YTOJOBHO-IIPOIIECCYalThb-
HOMY 3aKOHOJIaTEJIbCTBY MO3BOJISIET BBISIBUTH HAPYILICHHUE JIOMYIIEHHBIE B XOJ€ MPO-
BEJICHUS CJICICTBEHHBIX JEHCTBUI (OHU MOTYT OBITh IPU3HAHBI HE3aKOHHBIMH, COOT-
BETCTBEHHO JI0Ka3aTelbCTBA — HeponmycTuMbiMe (cT. 75 YIIK P®), nporneccyanbHbIX
CpOKOB M Jipyroe. Takum o0pa3oM, Ha JaHHOM 3Tarle MEPBOCTENEHHO PEIIAeTCsl BO-
MPOC O TOM, KaKh€ UMEHHO JI0Ka3aTelbCTBA OyayT MOJIOKEHBI B OCHOBY OOBUHEHHUS U
MMEIOT JI1 OHU BOOOIIE IOPUANYECKYIO CHITY.

4. OnueHka BO3MOKHOCTU TIOJYYECHUS TTOTEHITMAIBHBIX JIOKA3aTEeNIbCTB U UX BIIU-
SHHSI Ha UCXOJ Jiena. AJIBOKAT JODKEH OMPENeIUTh UX MOTEHIUAIBHYIO IIEHHOCTh U
XapakTep A0Ka3aTeIbCTBEHHOU HH(popMaIuu (JISITYT JI 3TU JOKa3aTeIbCTBA B OCHOBY
BEPCUU 3allUTHl WIK OOBUHEHHUS ), BA)KHO YCTAHOBUTbH, KaK MOTEHIIMAIBHBIC TOKA3a-
TEJIbCTBA COOTHOCATCS C YK€ UMEIOITUMHUCS B Jiefie. JInHus 3ammTa 101KHa ObITh THO-
KOW M OCHOBBIBAThCS HA (PAKTUYECKUX 0OCTOATENHCTBAX KOHKPETHOTO Jena. JledcTBus
aJIBOKaTa JOJKHBI OBITH HAPaBJICHBI HA oOecrieueHrne Hanbosee OIaronpusiTHON Jist
MO3AIIUTHOTO 3aIIUTUTEILHON CUTYyallMu, TO €CTh JJIi MUHHUMM3AllMM HaKa3aHUs
(HazHaueHue Hambomee MATKOTO HakazaHus). Kak BepHo ormeuaer A.U. basHoB 00-
CTOSITENILCTBA, U3 KOTOPBIX COCTOUT 3AIUTUTEIbHAS CUTYyaIUsl HOCSAT U3MEHIEMBIHN Xa-
pakTep B mpoiiecce A0cyae0Horo mpousBoacTsa [3, ¢. 1198]. DTo o0ycnoBieHo TeM,
YTO €I1I€ HE BCE CIIC/ICTBEHHBIE ICUCTBUS MO ATy POBEIAEHBI, COOTBETCTBEHHO MOTYT
MOSIBUTHCS HOBBIE JI0KA3aTENIbCTBA, KaK OINpaBlaTesibHbIe, TaK U OOBUHUTEIIbHBIC 110

OTHONIEHUIO K HHKPUMUHUPYEMOMY COOBITHIO.
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Heo0xoaumMo OTMETUTH, U4TO ACSTENBHOCTh a/IBOKAaTa MO COOpY /0Ka3aTelbCTB
CTpOTo perjiaMmeHTupoBaHa 4. 3, 4 cr. 6 denepanpHoro 3akoHa PO «O06 agBokarckoi
TesTeIbHOCTH U anBokatype B Poccuiickoni @enepamum» (nanee — @3 «O06 agBoka-
Type») M HapylICHUE yKa3aHHBIX BBIIIC TOJOXKCHUN TOBICUET MPHU3HAHUE JIOKa3a-
TEJIBCTB HEJAOMYCTUMBIMHU, COOTBETCTBEHHO HE MOXKET OBITh UCIIOJIb30BAHO B BEPCUU
3amuThl. B yactHOCTH, 1. 3 4. 4 cT. 6 @3 «O0 afgBOKaTYype» yCTaHABIMBAET, YTO a]IBO-
KaT He BIPABE 3aHUMATh MO eIy MO3UIINI0 BOIPEKHU BOJIE TOBEPUTENS (MCKIIOUCHUEM
ABIISIETCS YOSXKIEHHOCTH aJBOKaTa B HAIMYMK caMooroBopa). M3 atoro ciemyer, 4To
(dhopMHUpOBaHNE TO3UIIMH 3ALUTHI — 3TO HE €AMHOINYHBINA MTPOLIECC, OCYIIECTBIISIEMBIi
HCKJIIOYUTEIBHO aJBOKAaTOM, a IIEJI€HAINpPaBICHHAS ACSATEIbHOCTh, MOAYUHSIOMIASICS
MPaBOBOM 11€J11, BEHIOPAHHOM MOA3AIIUTHBIM (JIoBepUTesieM). B paMkax CBOMX IMOJIHO-
MOYHMI aJIBOKAT Pa3zbsCHAET MOA3AIIMTHOMY MPABOBOE 3HAUYEHNE OOCTOSTENHCTB JIETIa,
JOKA3aTeNbCTB, a TAKXKe IOPUAMYECKUX MOCIEACTBUN JIs HEro MO UTOTaM TeX WM
WHBIX PEIIECHUN CIIECTBEHHBIX OPraHOB, Cy/d, YUTO HE TOJBKO 0OECIEUYMBAET 3aIIUTY
MIPaB U UHTEPECOB JIOBEPUTEIISL, HO U CHUKAET PUCK MPEIbABICHUS IPETEH3UIN aJIBO-
KaTy B CIy4asx, KOTJla MOA3AIIUTHBIA HE JOBOJIEH UCXOI0M JIENa.

ITogBoast UTOT, MOKHO OTMETHUTb, UTO MTOCTPOEHUE BEPCUU 3ALUTHI COMPSIKEHO C
MHO>KE€CTBOM TMTPO(PEeCcCHOHATBHBIX TOHKOCTEH, CBA3aHHBIX C BEIOOPOM MPaBOBOM MO3H-
1MUY, TPAMOTHBIM aHAJIM30M JIOKA3aTEIbCTB U OOCTOSITENLCTB JieJia, BEPHOUM MpaBOBOM
OLICHKOM BBIIIENEPEUNCICHHOTO, a TAK)KE IOPUANYECKU TPaBUILHBIM JOKYMEHTHUPOBA-
HUeM. B xoje uccnenoBanrs HaMu ObLIO BBISIBIEHO HECOBEPIIEHCTBO 3aKOHOIATENb-
CTBa M BBIBEJICHO MOHSATHE BEPCUU 3aIUTHI — 000CHOBAHHOE (DaKTaMH, TOTHIECKH BEp-
HOE M3JI0KEHHUE OOCTOSTEIHCTB U JJOBOJIOB YYACTHUKOB JIeJIa, MPEICTABIISIEMOE aIBOKa-
TOM B T0JIb3y TOJ3AIMTHOTO HA OCHOBE BHIOpaHHOM UM npaBoBoi 1enu. [Ipeniaraem
nonoaHUTE cT. 5 YIIK P® ykazaHHBIM MMOHSATHEM B BBIIICHU3I0KEHHONU (DOPMYIIUPOBKE.
Taxxe npu NOArOTOBKE MaTepuaia O Mpolecce MOCTPOSHUs BEpCUil 3alIUThI ObLla Bbl-
sBJIEHA IPOOJIeMa HEAOCTATOYHOM OCBEIIEHHOCTH JIaHHOM TeMbI B HAYYHOU U yueOHOU

JIATCPATypEC, 4TO Tpe6yeT BHUMATCJIIBHOT'O U3YUYCHUS IOPUCTAMU-TIPABOBCAAMMU.
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