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Meoeeoesa Anacmacusa Ilaenoena

CTyACHTKA
®I'BOY BO «KybaHckuii rocyapCcTBEHHBIN arpapHbIi
yHupepcuteT uM. . T. TpyOununay»

r. Kpacnonap, KpacHomapckuii kpaii

K BOITPOCY O 3BHAYEHUMU ITPOLEAYPbI MEIUALINU B
YPEI'YJIMPOBAHUHU I'PA’KJAHCKO-ITPABOBOT'O CIIOPA

AHHOmayua: 6 cmamove paccmampusaemcs npoyeodypa Meouayuu, ee NOHAmue
U 3HaAYeHue npu ype2yauposanu 2paxcoancko-npasoeo2o cnopa. Meouayus sensiem-

C5l YHUBEPCATIbHBIM CNOCOOOM pa3peuleHus IpuouiecKko2o KOHQIUKma.

Kniouegvle cnosa: meouayus, npoyedypa, meouamop, albmMepHAmMUHoe pa3-

peutenue, eparicoancKo-npagosoll Cnop, ype2yiuposaHue.

Ha coBpeMeHHOM »Tame meauanvs Kak aJlbTE€pHATUBHAS MPOLEAYypa aKTUBHO
uccuenyercs B AoktpuHe. Hampumep, HaydyHbIMU U3BICKAaHUSIMHM B JJAHHOM 00JIacTH
3anumanuck M.B. byxaposa [1] u C.b. Apxwumos [2].

[To HameMy MHEHHIO, MEAMAIMIO HAJI0 pacCMaTpUBaTh HE MPOCTO KaK CHOCOO
YpEryJMpoBaHus CIopa, a Kak Cnoco0 pa3pelieHns FOpUINYECKOro KOH(IUKTA.

BonabImMHCTBO aBTOPOB M MCCIIEOBATENCH PACKPHIBAIOT MEIUAIIMIO KaK CIOCO0
yperynupoBanus crnopa. [lo Hamemy MHEHWIO, JAHHOE€ MHEHHUE CYy>KaeT MOAXOJ K
TpakToBKe Menuanuu. [IpeacraBisercs, 4To 1enecoodpa3sHo paccMaTpuBaTh Meaua-
IIMI0 HE TPOCTO Kak CIOCO0 yperyJlupoBaHUsI CIOpa, B YaCTHOCTH, TPAXKITAHCKO-
MPaBOBOTO, a KaK croco0 pa3penieHus I0puAnIecKoro KOH(pIMKTa.

Menuarus o CBOCH IOPUAMYECKON MPUPOJIE SBISETCS BHECYICOHOU MPOIIeTy-
poii, KoTopas mpecieAyeT Lejdb HE TOJNbKO paspelieHrue KoHIuKTa (cropa), HO U
pasrpy3Ky pOCCHUCKUX CyAOB.

Menuarus sIBASICTCS adbTEPHATHBOW CyneOHOMY pa30MpaTenbCTBY U MOXKET
OCYIIECTBIATHCS UCKIIIOYUTEIHLHO Ha JOOPOBOIBHBIX Hauajgax. AHaIU3upyemas mpo-
1eypa MOXKET MPUMEHSIThCS TOJBKO MPH COTJACHU BCEX YYaCTKOB KOH(IIMKTA

(rpakIaHCKO-IIPAaBOBOTO CIIopa) Ha ee nmpuMmeHenue [3, ¢. 310].
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AHanu3 Hay4yHOUM M yueOHOW JTUTEpaTypbl MO3BOJIUI MIPUUTH K BHIBOAY, YTO ME-
IUAlANA YIEISETCS TMOBBIIIEHHOE BHUMAHHWE B TEOPUU, B YACTHOCTU, B JOKTPUHE
rpaxaanckoro npouecca Poccuiickonn @enepannu.

[Ipu sTOM Meauanus SBISIETCS OTIIMYHOM MPOLIETypOH OT TPETEHCKOro pa3ou-
parenbcTBa. B 11€710M aBTOPBI U FOPUCTHI MOJOKHUTENBHO OLEHUBAIOT MPOLIEAYPY Me-
JVALWN U €€ 3HAaYCHHE JUIS IPABONPUMEHUTEIBHOMN AEATEIBHOCTH.

[Ipu aTOM cTOUT OTMETUTH, UTO B Poccuiickorn denepanuu npoueaypa Meana-
LMY TOJBKO HAXOAUTCS B PA3BUTHH, OHA MMPUMEHSAETCA HE TaK YacTO, KaK BO MHOTUX
CTpaHax Mupa.

[loka y4YacTHMKM Tpa)KAaHCKO-IPABOBBIX CIIOPOB MPEANOYHUTAOT pa3peraTh
CBOM pa3HOTIJacus B CyJleOHOM MOpSAJKE, TaK KaK CyneOHbIA akT sBisieTcss o0s3a-
TEJIBHBIM JIJI1 UCIIOJTHEHHSI U 00ECTIEYMBAETCS CHIION rOCYJapCTBEHHOTO MPUHYK/E-
HUSA, TO €CTh HE IPUXOJMUTCS MOJIAraThCs HA J0OPOCOBECTHOCTh YUACTHUKA IPAYKIAH-
CKO-IIPAaBOBOI0 CIIOpA.

Cnenan BBIBOJI, UTO U3 BCEX FOCYJapCTBEHHBIX CIOCOOOB pa3pelleHus: I0pUan-
YECKUX KOH(IMKTOB HamOoJiee MPEANOYTUTENbHBIM SBISETCS CYIAEOHBIA MOPSAOK,
TaK Kak pelieHue cyga o0ecrneuynBaeTcs CHJION ToCyJapCTBEHHOIO NMPUHYKIACHUS U
CYJl BBICTYIIACT B posik apouTtpa [4, ¢.768].

MBI BUIMM, 4TO HECMOTPS Ha TO, YTO POCCUMCKUI 3aKOHOAATEND IIPEAYCMOTPET
JOCTaTOYHO Pa3BUTYIO CUCTEMY IOCYAApCTBEHHBIX CIIOCOOOB pa3pellieHusl I0puanye-
CKHUX KOH(JIMKTOB, CTOPOHBI TaKWX KOH(IMKTOB MPEANOYUTAIOT 00palaThCs B CyJ,
YTO BEET K 3arpy>KEHHOCTHU CyJ1IeOHON CUCTEMBI.

B cBsi3u ¢ atuM mpencrasiseTcs HEOOXOOUMBIM pa3BUBATh U MOMYJISIPU3UPO-
BaTh CUCTEMY HETOCYJAapPCTBEHHBIX CIIOCOOOB pa3pelieHusi KOH(QIUKTHBIX CUTYyaluH,
HampuMep, nporenypy Meanauuu. Takue crnocoObl MO3BOJSAT Pa3Tpy3UTh CyAeOHBIHM
amnrapar U rocyJapCTBEHHBIE OpPraHbl, KOTOPbIE 3aHUMAIOTCA PA3PEUIEHUEM KOPUIU-
YeCKUX KOH(MDIUKTOB B aIMUHUCTPATHBHOM Topsizke [D, c. 455].

Taxke HerocyaapCTBEHHbBIE CIOCOOBI 3aUacTyr0 CHOCOOCTBYIOT Ooisiee omepa-
TUBHOMY pa3pelIeHUI0 KOH(MIMKTA, TaK KaK HE HYKHO OXUIaTh, MOKA MOJOMIET

ouepenb CyaeOHOTo 3aceJaHus U T. T.
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AHanmu3 3apyOeXHOTO OMbITa IMO3BOJWI TPUUTH K BBIBOAY, YTO BO MHOTHX
cTpaHax 3amazia u EBpoOIbI cipocoM MOJb3YIOTCS UMEHHO alIbTEpHATUBHBIE, TO €CTh
HETroCy/IapCTBEHHBIE CITOCOOBI pa3pelieHus I0PUANYECKUX KOHPIUKTOB, TaK KaK OHH
00J1a1al0T PSIOM MPEUMYIIECTB W TIO3BOJISIOT MPUUTH K TOCTHKEHUIO KOMIIPOMHECCA
0oJiee onepaTUBHO.

Taxxe anmpTepHATUBHBIE MPOLETYPHl M CIIOCOOB MeHee (HOpMaTu30BaHbI, YTO
MO3BOJISIET YYaCTHUKAM IOPHIANYCCKOTO KOH(JIMKTa YyBCTBOBaTh ceOsi Ooiiee cIio-
KOWHOM M OCYIIECTBJIATh KOHTPOJb 3a XOJOM pasperieHus koHdpaukra. OgHako B
Poccuiickoii ®enepanuu mpolieypa MeAHali, KaK U WHBIE HETOCYJapCTBEHHBIC
CIOCOOBI U MPOLIETYPhl HE MOJIb3YETCSI OCOOBIM CIPOCOM B CBSA3H C YEM IPECTaBIIs-
€TCsl, UTO aKIEHTHPOBATh BHUMAHUE HEOOXOAMMO Ha MEepPeroBopax, Kak crocode pas-
peleHust opuandeckoro kongumkra [6, ¢. 181].

CTOUT y4nTHIBaTh, YTO MMPUMEHEHNE HETOCYNaPCTBEHHBIX, TO €CTh aTbTCPHATHB-
HBIX CIIOCOOOB pa3pemieHus IOPUINIECKUX KOH(PIMKTOB OCHOBBIBACTCS] HCKITIOUUTEIb-
HO Ha JJOOPOBOJIbHBIX HAaYaJlaX U Ha BOJIEU3BSBICHUHU BCEX CTOPOH KOH(DIUKTA.

COOTBETCTBEHHO, €CIM XOTh OJHM M3 YYaCTHHKOB HOPUIUYECKOTO KOH(MIMKTA
IPOTHB MPUMEHEHHUS AIbTEPHATUBHBIX MPOIEAYP, TO OHU HE MOTYT ObITh IIPUMEHE-
HBI. TyT MBI y>K€ BUIUM TUTIOCHI TOCYAaPCTBEHHBIX CITIOCOOOB pa3pelieHus opuude-
CKOTO KOH(JIMKTA, TaK KaK €CJH CYJOMPOU3BOICTBO YK€ MHUIIMUPOBAHO WM HadaTa
aIMUHUCTPATHBHAS TIPOLIEypa, TO JApPyras CTOPOHA IOPUINYECKOTO KOH(IMKTA HE
MOXKET YKJIOHUTBCSI OT y4acTHsl B Hel 0e3 yuiepOa aist cedst. Poccuiickuii 3akoHO1a-
TeJIbh MPEAYCMOTpPENl B HOPMaXxX MPOIECCyabHBIX 3aKOHOB IMpaBUjia MPOBEIACHUS CY-
JIOTIPOM3BOJICTB B ClTyyac HESBKM CTOPOH U MOCJICACTBUS TaKoW HesiBKH [7, ¢. 787].

To ecTh MOXKHO 3aKIIFOUYUTH, YTO TOCYAAPCTBEHHBIE CIIOCOOBI pa3pelieHus IpH-
JTUYECKUX KOH(JIUKTOB HOCST 00Jiee YHUBEPCAIBHBIN XapakTep, 4YTO U 00ycIaBiInBa-
€T UX BOCTPEOOBAHHOCTh Y YYaCTHHKOB IOPHINYECKOTO KOH(IHMKTA, TaK KaK TaKHe
CTIIOCOOBI TIPEyCMATPUBAIOT MEXaHU3MBI 3aIUTHI OT HEAOOPOCOBECTHOTO MOBEACHHUS
CTOPOHBI WU (HAKTOB 3JI0YTOTPEOJICHUS TIPABOM.

CraenaH BBIBOJI, YTO CUCTEMa pa3pellieHus OPUANIECKUX KOH(PIUKTOB HE HaIllIa

CBOCTO KOMIIJICKCHOTO U CUCTCMHOTO PCTYJIMPOBAHUS HA 3aKOHOAATCIIBHOM YPOBHC,
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TaK KakK Takhe crocoObl «pa30pocaHbly B HOpMaxX MaTepUaIbHOTO U MPOLIECCyaIbHO-
ro poccuiickoro mnpasa. L{eHTpaipHOE MeCTO, KaKk Mbl BUJTUM, 3aHUMAIOT HOPMBI TTPO-
[[ECCYaJIbHOTO MPaBa, PEryIUpYIOIINe OTACIbHBIE BUABI CyI0NPOU3BOICTB, B paMKax
KOTOPBIX MOTYT pa3peniaThCsl FOPUINICCKIE KOH(DIUKTHI.

To ecTh crmocoObl pa3pernieHus IPUINICCKUX KOHPIUKTOB PEryIHPYIOTCS Kak
HOpPMaMH MaTE€pPHAIbHOTO, TaK M MPOIECCYaTbHOTO MpaBa. AHAIN3 HAyYHOU U y4eO-
HOW JHUTEepaTyphl MO3BOJIMI MPUUTH K BBIBOAY, YTO B COBPEMECHHON FOPHINYCCKON
KOH(JIMKTOJIOTUU CJIa00 OTPaXeH BONPOC MpaBa M IOPUIUYECKON AEITETHbHOCTH, a
BE€/Ib BCE IOPUINYECKUE KOHPIIMKTBI Pa3peluatoTcsi CTPOTro B IPABOBOM MIPOCTPAHCTBE
U ¢ IPUMEHEHHEM 3aKOHHBIX crioco0oB [8, ¢. 32].

B pamkax ropuanyeckoi KOHQIMKTOJIOTHH 0OJIbIIAsl 4aCTh aBTOPOB M UCCIEN0-
BaTeJIel y/ensieT BHUMAHUE IOPUANUYECKON IeATEIbHOCTH U MECTY CUCTEME CIIOCOOOB
paspelieHus: IpUANIECKUX KOH(GIMKTOB UMEHHO B IOPUAMYECKON AESITETbHOCTU. A
BeJb IOPUANYECKAs ACSITENbHOCTD, KaK M JIt00ask WHAs JESITeIbHOCTb, OCHOBBIBACTCS
Ha HOPMAaTHUBHOM IIPABOBOM PETYJIUPOBAHUU.

CoOTBETCTBEHHO, HEOOXOAMMO TMOBBIICHHOEC BHUMAHUE YICNATH MECTy CHCTE-
MBI pa3pelieHusl IOPUANUECKUX KOH(PIMKTOB B OTEYECTBEHHOM IIpaBe, TaKk Kak JaH-

HbBIN aCMEKT 06J1az[aeT HC TOJIBKO TCOPCTHYCCKHUM, HO H ITPAKTUICCKUM 3HAYCHHUCM.
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