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Cknepenxo Hzaovenna Bnaoumupoena
MarucTpaHT
OI'AOY BO «Kazanckuii (ITpuBomkckuii) ¢henepanbHblii yHUBEPCUTET

r. Kazanp, Pecnnybnuka TaTapctan

BUHA KAK YCJIOBHUE ITPUBJIEYEHHUSA K OTBETCTBEHHOCTH
3A HAPYHIEHHUE JOI'OBOPA 11O 'TEPMAHCKOMY
N ®PAHLY3CKOMY I'PA’KAAHCKOMY ITPABY

AHHOmMayua: 6 cmamve paccmMompensvl meopemuyeckue U npakmuieckue dac-
NeKMmbl GUHBL KAK YCI08USL HACHYNIIEHUS 2PAHCOAHCKOLU OMBEMCmMEeHHOCMU N0 2Padic-
oanckomy 3akonooamenvcmay I epmanuu u @panyuu, a maxce nposedeHo CpagHeHUe
¢ pocculickum 3akonooamenscmeom. OmmeueHo, umo 8 3apyoeiCcHOU NPaKmuke mac-
wmab 2paxrcoOancKo-npasosoli omeemcmeeHHoCmu Ooiee cmpoe, a makice, K Npu-
mepy, 8 I'epmanuu cyobekm HenpagoMepHo2o Oelicmsus go3mewaenm epeo 8 ooveme,

onpedeﬂenﬂbm 3AKOHOM, HE3ABUCUMO OM HEOCNIOPOIHCHOCMU auUbo ymolcaa.

Knrwoueesuvie cnosa: omeemcni6eHHOCnb, 6UHA, HAPDYUWIEHUE 06ﬂ3ameﬂbcm6a, 0020-

60p, HEMeyKoe npaeo.

I'paxxnanckoe ynoxxeHnue ['epMaHny Ha CErOAHAIIHUN ABIISIETCS OAHUM U3 CTapen-
IUX JEHCTBYIOIINX HOPMATUBHBIX TPABOBBIX AKTOB U SIBJIIETCS HCTOYHUKOB TPaXK1aH-
CKOI0 3aKOHOJATEIBCTB MHOXKECTBA TOCYIAPCTB POMAHO-TEPMAHCKOM MpPaBOBOM CH-
CTeMBI, B TOM unciie Poccum.

[TonsiTue BuHBI siBIsIeTCS QyHIAMEHTAIBHBIM B TPAXKIAHCKOM MPaBe JTHOOOTO TOC-
yIapcTBa, TAK KAK KIMEHHO OHA MO3BOJISIET Pa3pelInuTh BOMPOC MPUBICYECHHSI IPABOHA-
pyLIHTENS K OTBETCTBEHHOCTH. HecMoTpst Ha To, uTo B cT. 401 ['pakmaHckoro koaekca
Poccuiickoit ®enepannu (nanee — 'K PD) npsimo ykazaHo, 4To HaJlMuue BUHBI, KPOME
psla ciydaeB, SIBJIIETCS OCHOBAHHEM BO3HUKHOBEHMS IPaKIaHCKO-TIPABOBOM OTBET-
CTBEHHOCTH [ 1], maHHOE MOHSATHE B OTEYECTBEHHOM 3aKOHOJATEIbCTBE JETAIbHO HE
3aKkperuieHo. Takke 3akoHoAarenbcTBO I'epmanuu n dpaHuuu HE CONEPKUT B cede

[IpAMOTIO 3aKOHOAATCIIBHOIO 3aKPCIUICHUA IIOHATHA BHHBI, OJHAKO 3aKpPCILLIACT €C

(bOopMBI.
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CraHoBJIEHHE OTEYECTBEHHOTO MpaBa TECHO CBA3aHO C MPSMbIM BiusiHueM [ep-
MaHCKOTO TPa)JTaHCKOTO YJIOKEHUS, SIPKO BbIpa3uBILIeeCs, MPUJIs HA CMEHY (paHIly3-
CKOM MOJIENIY, B PEBOIMIOLMOHHBIN 3Tan ucropun Poccun.

CornacHoO TeopHuH TpaXxAaHCKOTO MpaBa «BUHA» — 3TO HEOOXOJIUMOE 3BEHO CyOb-
€KTUBHOW CTOPOHBI COCTaBa MPOCTYIKA WM JEIUKTa, BHYyTPEHHEE OTHOLICHUE JIUIIA K
coBepliaeMomMy AeHCTBHIO (0€3/1eCTBUI0) U MPUUYMHEHHBIM BCJIEACTBUE 3TOTO IO-
CJIEJICTBUSIM.

CornacHo repMaHCKOMY TPa)KIaHCKOMY YJIOKEHHIO, BUHA MOXET ObITh B (hopme
yMbICIia UM HEOpEKHOCTH. Eciii MoHsSTHE yMbICTa B TEPMAaHCKOM 3aKOHO/IATEIbCTBE
HE PACKpPBIBAETCS, TO TOHATHE K€ HEOPEKHOCTH PACKPHIBAETCS KaK JCHCTBUE JIHIIA,
KOTOpOE MpeHEeOperaeT 10HKHOM OCMOTPUTEIIBHOCTBIO.

Janee BHOBBL oOpartumcs k cT. 401 'K P®. JIumo He Oymer HECTH OTBETCTBEH-
HOCTb, €CJIM UCTIOIHSII CBOM 0053aTeNIbCTBA 3a00TIMBO U OCMOTPUTEIHHO B HEOOXO/IU-
MOM Mepe U MPUHSIT BCE MEPBI JIJIs1 HAJIJICKAIETO UCTIOTHEHUS 00s13aTeNbCTBA. Takxke
U TePMAHCKOE TPAXKIAHCKOE 3aKOHO/IaTEIBCTBO TPEOYET OT YYACTHUKOB IPAKIaHCKOTO
000poTa MPOSBJISITH 3a00TIIMBOCTD MPHU UCIIOTHEHUU 0053aTeNIbCTB, IPU 3TOM KOHKpE-
TU3HUPYET MPOSBIICHUE 3a00TIIMBOCTU B 3aBUCUMOCTH OT XapaKkTepa MpaBOOTHOIICHUH.
B ciyuae ecnu cropona o0s3aTenbcTBa IpeHeOperia 3a00TAUBOCTHIO, UTO MTPUBEIIO K
HapyIICHUIO 0053aTeNbCTBA, IEUCTBUS TAKOTO JIMIIa MOXKHO MPU3HATh HEOCTOPOKHBIM
NPUYMHEHUEM BUHBI.

CormacHO cucTeMe rpa)xaaHCKOTo Mpasa, JIMIIO, JACHCTBYIOIEe MPOTUBOIPABHO,
JOJIKHO peajin30BaTh BHEIIHUN COCTaB, YMBIIIUIEHHO UJIM HEOCTOPOXKHO, I1I€ YMBICEI
U HE OCTOPOKHOCTH 00pa3yroT BHYTPEHHUI COCTaB.

Ecnu ananu3 BHENIHEro cOCTaBa TOBOPHUT TOJIBKO O KBAIM(UKAIIMU MOBEICHUS
(mocsrareasCTBO HA MPABOBOE OJ1ar0), TO aHAN3 BTOPOM CTAINK MPOBEPKU MIPEICTAB-
JIIeT CO0O0M MpeIMET BEIHECEHUS PEIICHUSI O IPOTUBOINPABHOCTD C TOUKH 3PEHUS JICH-
CTBYIOILIETO MPABOTIOPSIIKA.

AHaJn3 BHYTPEHHETO COCTaBa CIIYKHUT OMPENEIICHUIO TOTO, BMEHSIETCS JIU JeH-
CTBHE €r0 CyOBhEKTYy, TaKO€ BMEHEHHE BO3MOXKHO B 3aBUCHUMOCTH OT YMBIIIJICHHON U

HEOCTOPOXKHOM peanau3aliuy BHEIIHETo cocTapa (maparpad 823 I).
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CornacHo repMaHCKOM CUCTEME IPakIaHCKOTO MpaBa, BUHA COOTHOCUTCS C pea-
JU3alMel BCero BHEIIHET0 COCTaBa, KOTOPhIi mpeanonaraeT (naparpad 823 I) nacryn-
JIEHUE OMPEIEIICHHOIO pe3yaprara. IMEHHO 3TO pe3yabpTar U CTaBUTCS B BUHY [3].

['paxxnanckoe mpaBo I'epmaHuu JTOMYCKaeT BO3MOXHOCTh MCIIOTHEHHUS 00si3a-
TEJIbCTBA HE CaMUM JIOJDKHUKOM, & UHBIMH JIMIAMH, HO TIPU 3TOM OTBETCTBEHHOCTH
JOJDKHUKA 32 BUHY CBOETO 3aKOHHOIO IIPEICTABUTEIS U JIUL, KOTOPBIX OH MTPUBJIEKAET
K UCTIOTHEHUIO 0053aTeNIbCTBA, HACTYIIAET B TOM K€ pa3Mepe, Kak U OTBETCTBEHHOCTD
3a cBoto BuHY (§ 278 I'TY). JlanHas cuTyaiusi B HEMELKOM MpaBe 0003HAYAETCsl Kak
«OTBETCTBEHHOCTh JOJKHUKA 32 TpeThux Juil (Verantwortlichkeit des Schuldners fiir
Dritte).

B I'epmanuu 1ipu OlIEHKE BUHBI aKLIEHT JIEJIAeTCA HA HAPYIIEHUH 00s3aTeIbCTBa,
B TO BpeMsS Kak B OT€YECTBEHHOM IIpaBE BMHA YCTAHABIIMBAETCS YEPE3 OTHOIICHHE
JUA K CBOEMY IIPOTUBONPABHOMY MOBEICHHIO

Takum oOpa3om, B cilyyae MPUBJICYECHUS MMOMOIIHUKA WM HUCIOIHEHHS 00s3a-
TEJIbCTBA 3aKOHHBIM MPEICTABUTEIIEM JOJKHUK IPUHUMAET Ha ce0s1 pUCK OTBETCTBEH-
HOCTH 32 HEUCIIOJIHEHHE WJIM HEHAJIeKallee UCIIOJHEHUE 00s13aTebCTBA TPUBJICYEH-
HBIMU TpeTbUMHU JuIaMu. [Ipu rcnionHeHnn o0s3aTeNbcTBa TPETHUM JIMIIOM JOKHUK
OTBEYAET 3a MOBE/ICHUE MTPUBIICUCHHOTO KaK 332 CBO€ COOCTBEHHOE, TOCKOJIbKY BBEJI €T0
B COCTaB YYaCTHUKOB NMPABOOTHOUIEHUS, IOMYCTUB MPU 3TOM BO3MOXHOCTh Hapylile-
HUS JIOTOBOpa yKa3aHHBIM JUIOM [5].

Baxxno orMeTuth, 4to B ['epmManuu MaciTad rpaxaaHCKO-IIPaBOBOM OTBETCTBEH-
HOCTH OO0Jiee CTPOT, HEXENU yTOJOBHO-NPABOBOM, XOTs B MOCIEIHEM ciydae Oosee
CTporas 1o cBoe crneru@uKe CaHKIUS YTOJI0BHOTO MpaBa.

Ecnu roBopuTh 0 rpa)aaHCKO-IIPaBOBOM OTBETCTBEHHOCTH B CBSI3H € (OpMOM
BHHBI 10 TEPMAHCKOMY T'PakKJaHCKOMY IIPaBY, TO OTMEUAIOT, YTO CyOBEKT HETpaBOMeEp-
HOTO JICHCTBUS BO3MEUIAET Bpe B 00beMeE, ONPE/IeIEHHBIM 3aKOHOM, HE3aBUCUMO OT
HEOCTOPOKHOCTH JIMOO yMBICIA.

Jlanee oOpartumMcs K TpakaaHCKOMY 3akoHomarenbcTBy dpaniuu. Tak cuntaem
HEOOXO/IMMBIM OTMETHTb, YTO KPOME T€X CJIy4aeB, KOIJa OTBETCTBEHHOCThH Mpeay-

CMOTpPCHA OOrOBOpPOM, B Fpa)KI[aHCKOM KOACKCEC (DpaHI_[I/II/I IIPpUMCHACTCA HOPpMA,
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npeaycmotpenHas cratbeid 1382 Komekca, koTopasi IJIacuT, YTO «BCSIKOE JCHCTBHE Ue-
JIOBEKA, KOTOPOE MPUUYUHSET APYyromy yiepo, o0s3bIBa€T TOTO, IO BUHE KOTO yIIepO
MIPOM3OIIIEN, K €r0 BO3MEIIEHHUI0.». To ecTh B JaHHOW HOpME yKa3aHbl 00II1e OCHOBA-
HUSI OTBETCTBEHHOCTH 32 MPUYMHEHHE yIepoa.

[Ipoananu3upoBaB yka3aHHYIO CTaTh, CHUTAEM HEOOXOTUMBIM BBIJICTUTH CIEHY-
IOILIME 3JIEMEHTHI: BUHA, YIIEpO, IPUUYUHHO-CIIEICTBEHHAS CBSA3b MEXAY JICHCTBHEM U
NOCJIEACTBUEM, BOIPOC TIOKA3BIBAHUA.

B crarse 1383 Konekca yka3zaHo, YTO «KayKIblii OTBETCTBEH 3a yIIEpO, KOTOPHIA
OH MPUYMHUI HE TOJILKO CBOMM JIEUCTBHEM, HO TaKXKe CBOEH HEOPEKHOCTHIO MM He-
OCTOPOYKHOCTBIO», TO €CTh B I'PAXKJAHCKOM Kojekce DpaHIMK paccCMaTpUBAETCs BO-
MpOC Kak 3a JEHUCTBUS, TaK U 3a Oe3aeiicTBUe (Hampumep, 0e3eiCcTBIE, TOBJIEKIEe
IpUYMHEHHE yiepoa).

CornacHo cT. 1384 ®I'K 0TBETCTBEHHOCTh BO3HUKAET HE TOJIBKO 32 yIiepo, KOTo-
PBIi KTO-TMOO0 MPUYUHUI CBOUM JEHCTBUEM, HO U 3a yIIepO, KOTOPBIM NPUUMHEH -
CTBHEM JIMII, 32 KOTOPBIX OH JOJIKEH OTBEYATh, MJIM BEUIAMU, KOTOPBIE HAXOAATCS MO
€ro HaJ30pOM.

HccnenoBaB Tpy/pl OTEUECTBEHHBIX U 3apyOSKHBIX YUEHBIX B 00JIACTU TPaKIaH-
CKOTO IpaBa, HeJib3s He coracuTthesa ¢ K.M. ApciaHoBbIM, KOTOPBIN YTBEP)KAAET, YTO
MMEHHO HCCJIEI0OBaHUE 3apyOeKHOTO MPABOBOTO OIBbITA MO3BOJIAET 00JIEe TOUHO HC-
CJIEIOBAaTh OTAEJIbHBIE OTPACIM OTEYECTBEHHOTO MpaBa Jig ONPEACIICHUS AaIbHEH-
LIEro My TH €ro pa3BuTHs. U paa 10CTHKEHUI FepMaHCKOTO ITPaBOBOIO PETyIUPOBAHMS
WHCTUTYTAa BUHBI U TPAXKTAHCKOW OTBETCTBEHHOCTH HEOOXOIMMO TEpPEHATHh OTede-
CTBEHHOMY MPABOIPUMEHUTENIO [6].

Takum 00pa3oM, BUHA UMEET JEHCTBUTEIHLHO Ba)KHEHIIIEE 3HAUCHUE B BOIIPOCAX
MIPUBJICYEHUS BUHOBHOIO JIMIA K T'PaKIaHCKO-IIPABOBOM OTBETCTBEHHOCTH, a TAKKe
ONpEETICHUH CTENEHU TaHHOM BUbI, KaK TI0 OTE€YECTBEHHOMY, TaK M 110 3apyOeKHOMY

3aKOHOAaTCJIILCTBY.
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