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OCOBOE ITPON3BO/JACTBO B I'PA’KJIAHCKOM ITPOIECCE:
INPABOBAA ITPUPOJIA, OCOBEHHOCTH

AHHOmMauua: 8 cmamve paccmampusaemcs 0coboe npou3soo0Cma0, NPoO8oOOUNI-
Cs AHaNU3 HOPM HPOYECCYAbHO20 Npasd, pe2laMeHmupylowux ocoboe npoussoo-
CMB0, U BbIOENAIOMCS 0COOEHHOCMU OAHHO20 8UOA NO CPABHEHUIO C UCKOBbIM NPOU3-

800CMBOM.

Knrwoueesvie cnosa: ocoboe npouzeo0cmeo, 2parcoOancKuli npoyecc, 0cobeHHo-

cmu 0c06020 npou38o0Cmaea, NPasosasi NPUPoOd.

TepmuH «ocoboe nponsoactBo» He HOB Juist ' TIK PD, on Obl1 M3BECTEH ellie B
PUMCKOM IIpaBe, KOTOPOE 3HAJI0 JA0OPOBOJIBHYIO IOPUCIUKIIMIO, U B HEM HE OCHapu-
Bajochb TpeOOBaHMWE 3asBHUTENA. YCTaB TPAXKIAHCKOTO  CYJIONPOM3BOJICTBA
1864 r. Takke mpeaycMaTpUBAT OXPAHUTEIBHOE MPOU3BOACTBO (YCHIHOBIICHHE,
SMaHCHMALNS CHIHOBEW U TIp.).

[To cnpaBemuBomy 3amedanHuio A.A. BrnacoBa, 3amura 3aKOHHOTO MHTEpeca B
0coO0M MPOU3BOJICTBE B paMKaX IPaKIAHCKOTO M apOMTPa)KHOTO MPOIECCOB HEOO-
XO0JIMMa 3asIBUTENIO HE TOJIBKO JIJISl 3aIUTHI, a TAKXKE JIJIs1 BO3MOKHOCTH OCYIIECTBUTh
WM TIPUOOPECTH Kakue-m1udo cyObeKTUBHBIE TpaBa B Oymymem [3, ¢. 198].

[Tpunsro BbIAENATh 4 BuAa (PakTOB, KOTOPHIE MOXKHO YCTAHOBHUTH B CYJIE: IOpU-
audeckue (hakThl MaTepuaIbHO-TIPABOBOIO XapakTepa, 10Ka3aTeIbCTBEHHbIE (PaKThI,
(akThl, UMEIOIINE TOJIBKO MPOIECCYaJbHOE 3HAUCHHE, a TaKXkKe (PaKThl, YyCTaHOBIIE-
HHUE KOTOPBIX HEOOXOIMMO Cyay AJIsl BBIIOJIHEHUS 3a/1a4 PABOCY IUSI.

Hekoropbie aBTOpbl OTMEUAIOT, YTO B MOPSAKE OCOOOr0 MPOM3BOJCTBA pac-
CMaTPUBAIOTCS M pa3pelIaloTcsl TpakJaHCKUE Jesla, 0 KOTOPbIM HE0OXO0IuMO MOJ-
TBEPJAUTh HAJIMUME UJIU OTCYTCTBHE KaKOro-iu0o ropuandeckoro (akra (poJCTBEH-
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HBIX OTHOIICHHM, perucrpanuu Opaka u Jp.), TOATBEPIUTH MPABOBOW CTATyC JIMIIA
(oMaHcHUMaIMs, TPU3HAHUE HEIEECOCOOHBIM W Jp.) B IENSIX BOCIPOHU3BEICHUSA
YCJIOBUM TSI OCYIIECTBIICHUS TUYHBIX ¥ UMYIIECTBEHHBIX TpaB, MO0 B IEJSX MO/I-
TBEPKICHUS HAIMYWSA WU OTCYTCTBUS KAKOTO-JTMOO CyOBEKTHMBHOTO IpaBa, B TOM
qrcIie U JIJIs1 BO3SMOYKHOCTH 3TO CAENAaTh B OyAyIIeM.

OOmuM MPU3HAKOM JIeJT, KOTOPhIE pACCMAaTPUBAIOTCS U Pa3PEIIAIOTCS B TIOPSJIKE
0Cc000ro MPOU3BOACTBA — ATO OTCYTCTBUE 1O TaKUM JIeJIaM CIIopa O IpaBe U Kak Mpo-
U3BOJHOE OT 3TOTO OOCTOSTEIHCTBA, OTCYTCTBHE B JieJi€ CTOPOH C B3aMMOMWCKITIOYa-
IOIUMU UHTEpPECaMHU.

Hannune maHHBIX MPU3HAKOB HE 0003HAYACT, YTO MO TAKMM KaTETOPHUSAM e
OTCYTCTBYET crop BooO1ie. B pamkax 0co00ro mpous3BoICTBa paccCMaTPUBAIOTCS Jie-
7a 00 yCTaHOBJIEHUH KOHKPETHOTO HOPUINYECKOro (aKTa, WM OMpeesieTcs MpaBo-
BOH cTaTyC IrpakJaHWHA, a TAK)KE MOXET B HEKOTOPBIX CIydasx yCTapsIThCsS HEOIpe-
JICJICHHOCTh B CYIIIECTBOBAHUM CYOBEKTHUBHBIX MpaB. TakuM 0Opa3oM, MOXKHO TOBO-
PUTH O TOM, YTO B IPaKJIaHCKHUX JIeJIaX pacCMaTPUBAEMBIX U pa3pelIaeMbIX B TIOPS/I-
K€ 0CO00T0 MPOM3BOACTBA MPUCYTCTBYET CIIOP, HO TOIBKO CIOP HE O Mpase, a Crop O
KaKOM-JIH00 (akTe.

Tak kak paBOBOM CHOpP Bcera 00yCaOBICH HATUYKeM (T.€. CYIIIECTBOBAHUEM, a
TaK’K€ BO3MOXKHOCTHIO BO3HUKHOBECHHS, U3MCHCHUS, MPEKPAIICHUS) MPAaBOOTHOIIIE-
HUSL MEXIYy CyObEeKTaMH CTopa, B CBOIO Ouepeilb, XapakTep MPaBOOTHOIICHUS MPe-
OTIpE/ICTISICT XapaKTep HE TOJHKO BO3HUKAIOIIETO JieJa, HO U MO3BOJSIET MPAaBUIBHO
BBIOpATh BUJ CYJONPOU3BOJICTBA, MPABUIA KOTOPOTO CIEAYET MPUMEHHUTH ISl BO3-
Oy>KJIeHMsI, pACCMOTPEHHMS M pa3pellieHus jaena B cyae. Takum oopa3oM, dakt Oyaer
SIBJISIETCS CIIOPHBIM, TOKa OH JOJKHBIM 00pa3oM (B CcyJqeOHOM TOpsiiKe) He Oyner
MOJATBEPXkKCH U yCcTaHOBIeH. Hampumep, rpaklaHuH 00paTUiCcs B CyJ C 3asBIICHUE
00 ycTaHOBJICHHH (haKTa pErUCTpalMK pOoKacHHsI. CBUIETEIHCTBO O POXKICHHUH, TTO-
TBEPIKTAIOIICE PETUCTPAINIO POXKICHUS 3asBHUTENS, ObLIO yTpaueHo. Ero oOpamienne
B Ynpasnenue 3AI'C o Bbigade qyOnukaTra CBUIAETENHCTBA O POKICHUH HE J1aJi0 TO-
JIOKUTEIBHBIX PE3yIbTaTOB, TaK Kak 1o u3BemeHnto 3AIC ... 3anmuch akTa rpakaaH-

CKOT'O COCTOSIHHS O POXKICHUU 3asBuTeNs B apxuse otaena 3AI'C orcyrcrByer [5].
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Taxum 006pa3oM, MOKHO YCTAaHOBHUTH II€JIb 0COOOTI0 MPOU3BOACTBA KOTOpAs BbI-
pakaercst ABISAIOTCA B MOATBEP)KIACHHUE (YCTAaHOBJIEHHUE) (PAKTOB, UMEIOIUX FOPUIU-
YeCcKOe 3HAa4YCHHE, a TaKKe OCCCIOPHBIX CYyOBEKTUBHBIX IMpaB 3asABUTENS W 3alIUTa
€ro MHTEPECOB, CBS3AHHBIX C pEaJU3alMEil MOATBEPKICHHBIX (YCTAaHOBJICHHBIX) B
HopsJIKe 0COO0ro MPOU3BOJICTBA IOPUIUUECKUX (PAKTOB.

[TociienHne HECKOJNBKO NECATHIETUH Pa3BUTHS TI'PaKIAHCKOIO CYIONPOU3BOJI-
CTBa, OH BKJIIOYAET B ce0sl HECKOJIbKO BUJIOB ITPOU3BOJICTB: UCKOBOE, 0COO0E U IMpH-
ka3zHoe. Heckonbko et Hazan a0 npunsatua KAC PO, rpaxknanckuil mpouece BKIIO-
qan B ce0s elle W Jesa, BO3HUKAIOUME U3 MyOJUYHbIX MpaBooTHOIeHu. Ocoboe
POU3BOJICTBO MPEACTABICHO B IPakIaHCKOM IPOIecce KaK CaMOCTOATENbHBIN Mpo-
LECCYaJIbHBIN MOPSAJOK PACCMOTPEHMS ONPENEIEHHOTO 3aKOHOM Kpyra rpak/IaHCKUX
JIeJI B CyJax IEepBOM MHCTAHLUH, KOTOPBIE BBIJACICHBI B OTACIBHYIO KaT€rOPHUIO 110
HNPUYMHE OTCYTCTBUS MEKIY 3aHHTEPECOBAHHBIMU JIMIIAaMHK cIiopa o Tipase [1, ¢. 176].
Tonpko B mopsiaKe pacCMOTPEHMs TPaXIaHCKHUX JeJ B paMKax 0co0Oro Mmpou3BOJ-
CTBa, MOTYT CYJIOM yCTaHaBIMBAThCS IOpUINUECKHE (HaKThl U 0OCTOSATENBCTBA, KOTO-
pBI€ B MOCJEACTBUM MOTYT MOPOKJIATh MPABOOTHOIIECHHUSI, HAIPUMED, YCTaHOBJIECHUE
(akTa HaxXOXKIEHUS Ha IKIUBEHUHU Yy TpaKIaHWHA, BJeYeT 3a co00il MOpoXAeHHE
npaBa Ha MOJy4YeHHUEe HACEACTBRA.

B HekoTophIX cllydasix, €ClM YK€ paccCMaTpUBAETCs I'Pa)KIaHCKOE JEN0 B IO-
psIKE MCKOBOTO NPOU3BOJACTBA, U TPEOYETCs YCTAHOBUTH KAKOW-TO FOPUIUYECKHI
(akT, TO B 3TOM Clly4au, CyJl MOKET YCTAHOBHUTH IOpUINYECKHH (PakT, Oe3 paccMOT-
pPEHHS 3TO OOCTOATENIHCTBA B MOPSAAKE 0COOOT0 MPOU3BOJICTBA, & B PAMKaX MCKOBOTO
IPOU3BOJICTBA.

B cooTBeTcTBUU CO BCEM CKa3aHHBIM, a TAK)KE YUUTHIBAIO MCTOPUIO PA3BUTHS
0c000r0 MPOU3BOJICTBA B IPAXk/IaHCKOM CYyJIOIPOU3BOACTBE, MOXKHO CAENIATh BBIBOJ O
TOM, YTO OJ[HA M3 IIeJie 0co00ro MpoU3BOACTBA — ATO MPEBEHTUBHAS 11€JIb, HAIIPaB-
JIeHHas Ha 3allUTy IpaB rpakJaH (IpU YCTAaHOBJIEHUH (DAKTOB, UMEIOIIHUX FOPHUIAYE-
CKO€ 3HAYEHHE), B CIydau BO3HHUKHOBEHHs B OyIyIleM CHOPHOIO MPaBOOTHOIIECHUS

(HampuMep, ycTaHOBJIEHHE (paKTa HAJMYUsl POACTBEHHBIX OTHOUIEHUH NMpPU BO3HUK-
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HOBEHMHU HACJIEJICTBEHHBIX CIIOpoB). Bce aTo ompenenser MmecTo 0co60ro mpou3Bo/-
CTBa CpeIy BUJIOB TPaXKIaHCKOTO TpoIiecca.

Takum 00pa3oM, B OTIWYHE OT UCKOBOTO MPOU3BOJICTBA, 0COO0E MPOU3BOICTBO
HAIPABJICHO Ha 3allUTy MpaB U MPEAYNPEKICHUE BO3MOXKHOTO HAPYIICHUS B OyIy-
IeM, TOT/Ia KaKk MCKOBOE MPOU3BOCTBO TOJHKO HAMPABICHHO Ha 3allUTy HapyIIeH-
HOTO WJIM ocriapuBaeMoro npasa. COBpeMEHHBINH COCTOSTHUE TPakJaHCKOTO 00IIecTBa
TOBOPHUT O HEOOXOJAMMOCTH B CYJIEOHOM IOPSIIKE yCTaHABIMBATH HAJMYUE WU OT-
CYTCTBHE Pa3HbIX IOPUANYECKUX (DAKTOB, YCTAaHABIMBATH MTPABOBON CTAaTyC y4aCTHH-
KOB YaCTHOMPABOBBIX OTHOIIEHUH JUIsl TOTO, YTOOBI peain30BaTh MpaBa ATUX JIUII B
JaCTHOTPABOBBIX MTPABOOTHOIICHUSIX.

Oco6oe TmpOM3BOJACTBO MOATBEPIKIACTCS HATMYHEM WM OTCYTCTBHUEM IOPHIHU-
4eCcKuX (PaKTOB, OT KOTOPHIX 3aBUCUT BO3HUKHOBEHHE, M3MCHCHHE UJTU TIPEKPAIICHHIE
JMYHBIX WA UMYIICCTBEHHBIX IMPaB T'PaKJaH, WIM TOATBEPKIACTCS HATWYUE WITH
OTCYTCTBHE OECCIIOPHOIO MpaBa, a TAK)KE ONpEAEIAeTCS MPaBOBOM CTaTyC rpaxkia-
HUHa. Ha OCHOBaHWMHW BBINIECKA3aHHOTO MOXKHO BBIJICIHTH OOIIWN KPUTCpUH s
OTIpeIeNICHUs] TIOHATHSI 0COOOTO MPOU3BOJICTBA — 3TO OTCYTCTBHE CIOpa O MpPaBe B
JeNiax, KOTOphIe PacCMaTPHUBAIOTCS IO MpaBUiaM 0coboro mpowmsBojcTia [2, €. 20].
Cyna, BBIHOCS CBOE pEIIEHUE, HE TOJIBKO MpHU3HAET (aKT, YTO MMYIIECTBO SIBISCTCS
0OECX03HBIM, HO TaK)KE PEIlIaeT ero cyap0y, nepeaaBas B COOCTBEHHOCTh rOCYAapCTBa
[4, c. 128]. TToxoxxuM 00pa3oM pemiaeTcs BOMPOC IO JiejaM BBI3BIBHOTO MPOU3BO/I-
CTBa (Z1e71a O BOCCTAHOBJICHUH MPaB M0 YTPAYCHHBIM IICHHBIM OyMaram Ha MpeabsBH-
TEJSl WM OPJICPHBIM IIEHHBIM OyMaram), KOTOpbIe TaK)Ke PaccMaTpUBAIOTCS TIO Tpa-
BUJIaM 0COOOTO MPOM3BOJICTBA.

CunTaeM BO3MOXXHBIM OIPEAETATh MPEAMET 3allUThl B JENax, paccMaTpuBae-
MBIX B pamMKax 0cOoOOT0 MPOM3BOJICTBA, OCHOBBIBASICh, B TIEPBYIO OYEpE/b M3 KaKUX
NPaBOOTHOIICHUY OHM BO3HUKIW M Ha 3alIUTy KAaKOTO 3aKOHHOTO WHTEpeca OHHU
HanpasieHHbl. B cootBeTcTBHH € 4. 3 cT. 263 I'TIK P®, ecnu npu nmogaue 3asBieHus
WIH PACCMOTPEHUH JeNia B MOPSAKE 0COOOT0 MPOU3BOJICTBA YCTAHABIMBACTCS HAJIH-
qye cropa o Mpase, CyJ BBIHOCHT OmpejeseHne o0 ocTaBlieHUH 3asBIeHUs 0e3 pac-

CMOTpPCHUA, B KOTOPOM PA3BACHACT 3aABUTCIIIO U JIPYTUM 3aMHTCPCCOBAHHBIM JIMIIAM
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UX MPaBO Pa3peuIuTh CIOpP B MOPSAKE UCKOBOTO MPOM3BOACTBA. Vicxois u3 Bblilens-
JI0’KEHHOTO, MOXKHO CJIeJIaTh BBIBOJI O TOM, YTO CYUIHOCTBbIO OCOOOTO MPOU3BOJCTBA
CJEAYEeT CUUTATh MPOLIECC 3aLUTHI FOPUIUUECKUX UTHTEPECOB 3aMHTEPECOBAHHBIX JIHUI]
MyTeM YCTaHOBJICHHUS IOPUINYECKUX (PAaKTOB, UMEIOIIMX KAaK CIHOPHBIN, TaKk U Oec-
CIIOPHBIM XapaKTep, U BBITEKAIOIINX HE TOJIBKO U3 MPOLIECCYATbHBIX OTHOIIEHUM, HO
U MaTepuabHbIX.

OTIMYUTETHLHON 0COOEHHOCTBIO 0COOOTO MPOU3BOACTBA, IOMUMO MPEAMETA CY-
NEeOHOr0 pacCMOTPEHMS, SIBISAETCSA TAKKe MPOLECCyalbHOE MOJIOKEHUE YUACTHUKOB.
Tak B ICKOBOM IIPOM3BOJICTBE YUaCTHUKAMH MIPU3HAOTCA CY/I, JIUIA, YYACTBYIOIIKE B
nene (Takhe Kak CTOPOHBI (MCTEll U OTBETUYHK), TPEThE JIUIA) U JIMLA COACUCTBYIONINE
OCYULIECTBJIEHUIO IPaBOCY sl (CBUAETENHN, CIEUATHUCTHI, IEPEBOTUMKHU U JIp.). Oco-
00€ MPOU3BOJICTBO, KOTOPOE OTHOCUTCA K HEUCKOBBIM, MEHSETCS KPYT JIUI, y4acT-
BYIOIIIMX B JIEJIE BMECTO MCTIIAa YYaCTBYET 3asBUTEJIb, a B KAUYECTBE TPEThUX JIMII, 3a-
SBJISIFOIINX M HE 3asBIISIONINX, CAMOCTOSITEIbHBIC TPEOOBaHUS, BHICTYNAIOT 3aWHTe-
PECOBAaHHBIEC JINILIA.

AHanu3 rpa)xaaHCcKOro MPOILECCYaJbHOr0 3aKOHA MO3BOJSET OTHECTH K y4yacT-
HUKaM TPOIIECC: CTOPOHBI, TPETHU JHIA, TPOKYPOP, JiHIla, oOpamnaronmecs B Cya 3a
3alIUTON MpaB, CBOOO U 3aKOHHBIX HHTEPECOB JPYTHUX JIUI] WJIM BCTYIAIOIIUE B TIPO-
IIECC B MEJIAX Ja9d 3aKITFOUYCHUS TI0 OCHOBAHUSM, TIPETyCMOTPEHHBIM CT. CT. 4, 46 u
47 TTIK P®. HemanoBaxHOM OTIWYUTENHHONU 4€PTO 0COOOT0 MPOM3BOJICTBA OT HUC-
KOBOTO SIBJISIETCSI CIIOCO0 odopmiieHUs] TpeOOBaHUM 3asiBUTENSL U CBA3aHHbBIE C 3TUM
ero JeucTBud. B enax MCKOBOTO MPOU3BOJACTBA CPEJACTBOM CYJI€OHOW 3alUTHI BbI-
CTyMaeT UCK (MCKOBOE 3asBICHHE), KOTOPBIN MpeANoaraeT Halnuyue nNpaBoBOro mpu-
TSA3aHUS OJHOTO YYaCTHHKA Ipollecca K Apyromy Jimiy. B nenax ke ocoboro npowus-
BOJICTBA CPEACTBOM, C MIOMOIIBIO KOTOPOTO JIUIIO 00OpaniaeTcsi B Cya 0 BO30YKICHUH
IPaXKJAHCKOTO JIeNIa, SIBISETCS 3asiBI€HUE, KOTOPOE JOHKHO OTBEYATh TPEOOBAHUSM,
YCTaHOBJICHHBIM JJIsi K&KJOW KaTeropuu JAen ocoboro mpousBojcTBa. B nemax oco-
00ro MPOM3BOICTBA HET MCKA HU B MaTePUAIBHO-TIPABOBOM CMBICIIE, HU B TPOIECCY-

AJIbHOM.
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Ha ocHOBaHUU BBIIIEN3II0)KEHHOT0, MOYKHO YTBEPXKJ1aTh, 4YTO 0COO0E MPOU3BO/I-
CTBa B I'PaXJIAHCKOM IIPOLIECCE, NMEET CYIIECTBEHHYIO CHEelH(UKY, CBOMCTBEHHYIO
UMEHHO JaHHOMY BHUJIY T'Pa)XJTAHCKOTO CyAONpou3BOACTBA. CYIIHOCTBIO 0COOOTrO
IPOU3BOJICTBA CIEAYET CUUTATh MPOLECC 3alIUThl IOPUINIECKUX UHTEPECOB 3aUHTE-
PECOBAaHHBIX JIMIl IyTEM YCTAHOBJICHHs IOPUAMYECKUX (DAKTOB, HAMpPaBICHHBIX Ha
YCTaHOBJICHHE WM MPEKpallleHue MaTepUaIbHbIX TPAaBOOTHOIIECHHIA.

XapakTepHo# 4epToil 0co00ro MPOM3BOACTBA SBISETCA OTCYTCTBHE CIIOpa O Ma-
TEpUaJIHLHOM TMpaBe U KaK CIEACTBHE, HET MPOTHUBOMOIOKHON HAMPaBICHHOCTH WHTE-
PECOB YYaCTHHMKOB, Takke (GopMoil oOpallieHust B Cy[l ABIISETCS 3asBJICHHE, a HE UCK.
Taxxe B kKauecTBE XapaKTEPHBIX YepPT 0COOOTO MPOU3BOJICTBA MOKHO BBIICIUTH OCO-
OEHHOCTHU OIpeNIeIeHUs MOJICYTHOCTH €T M 0053aTeIbHOE y4acTHe MO0 OTJENIbHBIM

KaTeropusM MpoOKypopa U CyObEKTOB, BHICTYIAIOIINX B 3AIIUTY YyKUX UHTEPECOB.
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