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BAHKPOTCTBO NPEJNPUATHIA: IPOLEJIYPA, IPOBJEMBI
SAHIUTBI UHTEPECOB KPEJIUTOPOB U 1OJI’KHUKOB

AuHomauyua: 6aHKpOMCMEO NPeonpusmus — Mo OUYEHb CIONCHBIU U MHO2O0-
CPAHHBIIL NPOYecc, UMeWUll cepbésHble NoCie0Cmeus 0l 8cex e20 YUaCMHUKOS,
0COOEHHO 0/ Kpeoumopos. 3awuma npag Kpeoumopos 8 npoyedype 6aHKpomcmed
ABNAEMCS BANCHOU 3a0ayeli, mpedylowell 0emaibH020 AHAIU3A U COBEPULCHCIBOBA-
HUSL 3aKOHO0AmenbCmed. AKmyanbHocms 3moti npoodiemvl 00)Cl08IeHAd 8bICOKOU e-
POAMHOCMbBIO 310YNOMPEONeHU CO CMOPOHbI, KAK CAMO20 OOJIICHUKA, MAK U CO

CMOPOHBI KPEOUMOPO8.

Knroueevie cnosa: dbankpomcmeo, 3awuma, npasa u uHmepecvl OOJHCHUKOS,
npasa Kpeoumopos, uHmepecsl Kpeoumopos, HeniameéxncecnocooHocmy, cOenku, «Je-

gvley COeKU.

BaHKpOTCTBO — HEMIATEKECIIOCOOHOCTh, KOTOPAasi MOKET MMETh IpHOOpeTaro-
M WIA YCTOMYUBBINA XapaKTep.

BaHKpOTCTBO HOPUIMYECKOTO JIMIA — CJIOKHBI U MHOTOTPAHHBIMA MPOIIECC, KO-
TOPBIN CBUJIETEITHCTBYET O (DMHAHCOBOW HECOCTOSATEIBLHOCTH Tpeanpusatus. JlanHas
(buHaHCOBAasE HECOCTOSTEIILHOCTh OPTaHU3aIlMU BOZHUKAET TOT/a, KOT/1a OpraHU3aIus
HE B COCTOSIHUM BBITIOHSTh CBOM 00s3aTEILCTBA MEepe]] KPEAUTOPAMHU, a TaK K€ HE B

COCTOSIHUM 00€CTIeUnBaTh BHITIJIATY 3apa0OTHOM TUIATHl CBOUM COTPYIHUKAM, TIPOU3-
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BOJUTH PACUEThl C KOHTPAreHTamu 3a IMOCTaBKYy TOBAapOB M YCIYT, OCYILIECTBIISTh
yIUIaTy HaJOroB, TpagoB, B3HOCOB U T. 1.

CaMm mnpouecc NpU3HAHUS FOPUIAYECKOIrO JIMLA OAHKPOTOM OCYILIECTBIIAETCS
TOJNIBKO B cyjaeOHOM nopsiake. B Poccutickoit denepanmu 0aHKPOTCTBO PEryIHpPyeT-
cst Hopmamu DenepanbHoro 3akoHa ot 26.10.2002 r. Nel27 «O HecocTosATENbHOCTH
(6ankpoTcTBe)». B 1aHHOM 3aK0HE ONpeAesieTCs MOPSIOK U YCIOBHS, IPU KOTOPBIX
KOMIaHus npusHaéTcsi 6ankporam. [loMuMO 3TOro B JaHHOM 3aKOHE OMHUCHIBAIOTCS
MEXaHU3MBI 3allUTHI TPaB KPEAUTOPOB U JOJKHUKOB.

Baxxno ormeTuTh TOT (DaKkT, 4TO O OAHKPOTCTBE IOPUIUYECKOTO JIMIA MOXKHO
HAYMHATHh TOBOPUTH TOJIBKO B TOT MOMEHT, KOTI/Ia JIUIIO HE B COCTOSIHUM BBITIOJHUTH
CBOU JICHEXHbIE 00s3aTeNbCTBA B T€UCHUE TPEX MECSIEB C MOMEHTA HACTYIUICHUS
CpOKa MX HCTOJHEHUs. B ciiydyae ecnu npeanpusiTue He BBHIITOJIHUIO CBOM 00s3aTeNb-
CTBa B YCTAHOBJICHHBIH CpOK (3 Mecsia), To B TAKOM ClIydae BOSHHKACT OCHOBAHHE
JUIsl oOpalieHusi B apOUTPaKHBIN Cyl ¢ 3asBIEHUEM O MpU3HAHUKM €€ OAHKPOTOM.
DakTUYECKH MPEANPUATHE MOKHO CUMTATh OAHKPOTOM JIUIIbL IMOCJE yYCTAaHOBIICHUS
dakTa ero (UHAHCOBOI HECOCTOSITEILHOCTH apOUTpakHbiM cygoMm. Kpome toro, cy-
HIECTBYET TaKasi MPaKTUKA, KOT/1a KOMIIAHHSI CAMOCTOSITENIbHO IPUHUMAET PEIICHUE O
CBOEH HECOCTOSTENILHOCTH M HAauYMUTAET Ipolece JUKBUaanuu. OaHako, 6aHKpOTCTBO
OpEeANpPUSTUS UMEET HETaTUBHBIE MOCIEACTBUS. J[Ji1 KpeIUTOPOB 3TH MOCIEICTBUS
BBIPAXKalOTCs B IOTEPE CPEACTB, KOTOPHIE OHU MPEAOCTABIISIN TOW WIM UHOM KOMIa-
HUU. J|J1s1 COTpYTHUKOB OOAHKPOTUBIIEHCS KOMIIAHUM — MTOTEPst pabOThI U JOXO/a.

HecMmoTps Ha BbllIeyKa3aHHbIE HEraTUBHbBIC MOCIEACTBUS, OAHKPOTCTBO MpE-
INPUSATHAS MOXKET MPUBECTH W K TOJOXKHUTEIBHBIM TOCIeACTBUsIM. Hampumep, Heco-
CTOSITEJIbHBIE KOMIAHUU MPHU BBIXOJAE C PhIHKA B CIIy4yae CBOEM HECOCTOSITEILHOCTH,
O0CBOOOXKIAIOT PEeCypchl sl 0oJjiee MPOAYKTUBHBIX, KPYMHBIX KOMITAHHM, KOTOPHIE
CIIOCOOHBI c03/1aTh 00Jiee BHICOKYIO0 KOHKYPEHIUIO B cpepe SIKOHOMUKH.

Ha npakTtuke, 0aHKpOTCTBO MPEANPUATHUS IPOXOJUT YEPE3 HECKOIBKO ITAIOB:

— HaOJII0ICHHE;

— (huHAHCOBOE 03/I0POBJICHUE;

— BHCIIHEC YIIPABJICHUC,
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— KOHKYPCHO€E IIPOU3BOJCTBO;

— MHPOBOE COTJIALICHHUE.

Kaxnplii U3 3TUX 3TalloB UMEET CBOM OCOOCHHOCTH, II€JIM, HAMPABJICHHBIC Ha
3alllUTy UHTEPECOB, KAaK JOJKHUKA, TaK U Kpeautopa. Kommanus MOKET PONTH ue-
pe3 BCE BBINICMIEPEUNUCICHHBIE ATallbl MO MOPAJIKY, @ MOXKET MEPECKOYNUTh C MEPBOTO
Ha mocienHuii dTan. Kak MMeHHO OyJeT MpOUCXOAWUTh Mpoleaypa OaHKpPOTCTBA
NPEANPUATHS, PEIIAIOT YIPABISIOMIUNA, KPETUTOPHI U apOUTPAKHBIN CY/I.

CymiecTBeHHOE 3HAY€HHWE B MpoLeAypax OaHKpPOTCTBa MPUOOpETaeT 3alluTa
paB KPeAUTOPOB, KOTOPAs! ABJISIETCS YaCThbIO CUCTEMBI PABOBOM OXpaHbl HHTEPECOB
KpeauTopoB. Bce MbI 3HaeM, 4TO MpaBa KpPeIUTOPOB HANETSAIOTCS OCOOBIM CTaTyCOM.
JlelicTByIOIIEE 3aKOHOAATEIBCTBO, HECMOTPSI HA HEOJHOKPATHBIC MOMPAaBKHU, 10 CUX
op He 00eCIeYNBAET MOJHOIEHHYIO 3aIUTY JAHHBIX MPaB KPeAUTOPoB. Tem cambiM
BO3HUKAIOT 3HAYUTEIbHBIE MPOOEbl B MPaBe M CO3JIAIOTCS PUCKU IS KPEIUTOPOB.
AHaM3 AeUCTBYIOIIETO 3aKOHOJATEIbCTBA MO3BOJSAET BBIICIUTH CIEAYIOIIHE IPO-
0JIeMBbI 3alUTHI TPaB KPEIUTOPOB.

Bo-nepBrix, ocHOBHas mpobJieMa CBsi3aHa C MPOIEAYPON BKIIIOUCHHS TpeOOBa-
HUW KPEIUTOPOB B peecTp. Pocchilckoe 3aKOHOIATENbCTBO NPEAYCMAaTPUBAET OIpe-
NeNEHHBIN MOPSAIOK MOJAa4YM U IPOBEPKU TpeboBaHUM KpeauTopoB. OHAKO HA TpakK-
TUKE JaHHas MpoueAypa MpuoOpeTaeT NOIrOBpEMEHHBIN xapakrtep. bonee Toro 3a-
KOHOJATEIbCTBO HE OMNPEAENSIET MOPSAOK YETKOrO MPUOPUTETA YIOBIECTBOPEHHS
TpeOOBaHU PaA3IMUHBIX KATETOPUN KPEIUTOPOB, UTO COOTBETCTBEHHO MPUBOAUT K
Cropam, pa3HoTIJIaCHsIM U HEPABHOMY PaCIpPEEICHUI0 AKTUBOB A0 KHUKA. Kaxxabrit
KPEJIUTOP CTPEMUTCSI K TOMY, UTOOBI €ro TpeOOBaHMS ObLIM MaKCUMaJbHO OBICTPO
yAoBIEeTBOpeHbl. OpHAKO TpeOOBaHUS KPEIUTOPOB IMOPOM BBIXOJAT 3a PaMKHU.
T.e. umyIIecTBa JOJKHUKA MOYKET MOMPOCTY HE XBATUTh AJISI YJIOBJIETBOPEHHUS BCEX
3asBJICHHBIX KpeauTopoM TpebGoBanmii. [loaToMy 3akoHOAATENb, 3alIUIas MpaBa U
3aKOHHBIE MHTEPECHI KPEAUTOPOB, MPEIOCTaBWII UM IMPaBO OCMapuBaTh TpeOOBaHUs
IPYTUX KPEAUTOPOB, a TaK 00KAIOBATh COOTBETCTBYIOIINE CyneOHbIe pemeHus. Beé
ATO MPUBOJUT K KOJUTU3UHU U IJIUTEIbHBIM CYJIeOHBIM pa3oupatenbcTBaM. Kak mpa-

BHJIO, OTCYTCTBHE YETKOW M IIPO3PAYHOU IPOLIEAYPHl PACCMOTPEHHUS CIIOPOB MEXKIY
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KpeAUTOpaMU MPUBOAUT K YBEIUUYCHHUIO KOJIMYECTBA ANEIUIAIIMOHHBIX U KaCCAI[MOH-
HBIX aJ00, YTO COOTBETCTBEHHO MPUBOAMT K €lI€ OoJyiee IIIUTEIBHOMY CylIeOHOMY
pazOupaTeNnbCTRY.

Bo-BTOpBIX, CylIecTByeT mpobiieMa 3aluThl TIPaB M 3aKOHHBIX MHTEPECOB Kpe-
JATOPOB, KACAKOIIUECA OCIApUBAHUSA <JIEBBIX» clenok. JlelcTByrommn denepanb-
HBI 3aKOH «O HECOCTOSTENbHOCTH (OaHKPOTCTBE)» MPEIOCTABISIET KPEIUTOpaM
oTpe/ieieHHbIC TIpaBa JUIsl 3alllUThl CBUX MHTepecoB. OAHAKO HA MPAKTUKE MPUMEHe-
HUE HOPM BBINE YKA3aHHOTO 3aKOHA CTAJIKHBAETCS C HEKOTOPBHIMU TPYIHOCTSIMH.
Hekortopsle cenku, KOTOpbIe OB COBEPIICHBI IOJDKHUKOM WJIM WHBIMU JIUIAMU 32
C4€T JTOJDKHHUKA, TO OHU MOTYT OBITh NMPU3HAHBI HEJACHCTBUTEIBLHBIMH M TEM CaMbIM
BEPHYTh aKTHUBHI B KOHKYPCHYIO MAaccCy IS YIOBJICTBOPEHHUS TPeOOBAaHUN KpPEIUTO-
poB. Crarbsimu 61.1 u 61.2 ®3 Nel27 ot 26.10.2002 r. ycTaHaBIMBaeTcs ABa OCHOB-
HBIX TUIIA TI0JI03PUTENBHBIX CACIOK. PaccMoTpuMm HX.

[TepBoIil THI — 3TO CIETKU, COBEPIICHHBIE JOKHUKOM B TEUEHUU TOJla JO TO-
Jla4M 3asBJICHUA O OAHKPOTCTBE, WM MOCTIE T0/IaYu 3asiBICHUS, XapaKTePU3YIOIIHECs
HEPABHOIICHHBIM BCTPEYHBIM HMCIIOJHEHUEM. 371eCh pedyb HJIET O CUTyaIlWH, KOT/a
CTOMMOCTh TIEPEIaHHOTO JODKHUKOM HMYIIECTBA 3HAYHMTEIHHO IMPEBBIIIACT CTOU-
MOCTbH TIOJTy4E€HHOTO MM B3aMeH. Hampumep, mpojaxa JOpOroCcTOsIIero 00opyIoBa-
HUS 32 CAMBOJMYECKYIO IJIaTYy.

BTtopoii THn mog03pUTENBHBIX CIETOK — 3TO CIIEJKU, COBEPIICHHBIE B TEUCHUE
3-X JIeT 0 ToAauu 3asBJICHUS O OAHKPOTCTBE WJIM K€ TOCIE C MEJIbI0 MPUYNHCHUS
BpeJa UMYIIECTBEHHBIM TIpaBaM KpeAuTOpoB. KiTIOUEeBBIM aClIEKTOM 371eCh SBIISCTCS
HaJIMYME yMBICIIA JOJDKHUKA HAaHECTH BpEJ KPEAUTOPaM, a TaKKEe OCBEIOMIICHHOCTD
KOHTpAareHTa O CYIIECTBYIOMEM yMbicie. OJHaKo, Ha TPAKTUKE OYEHb JaKE THP
HAJIMYUU SIBHBIX MPU3HAKOB MPETHAMEPEHHOT0 0aHKPOTCTBA, JI0Ka3aTh OCBEIOMIICH-
HOCTh KOHTpPareHTa o JeHCTBUIX JOJKHUKA OYCHB CJIOXKHO, TTOYTH HEBO3MOKHO.

Kpome Toro, mpo6seMbl BOSHUKAIOT U MPU OMPEACIICHUA MOMEHTA COBEPIIICHHUS
caenku. Hampumep, cnenka MoxeT ObITh ohopmiieHa Mo3/IHEe, YeM (PaKTUYECKU CO-
BEpIIICHA, YTO 3aTPYIHSAET MPUMEHEHHUE CPOKOB, YCTAaHOBJICHHBIX B 3aKOHE O OaHK-

porctBe. Takke HEOOXOIMMO YUUTHIBATh CHEHU(PUKY PA3THUYHBIX TUIIOB CIACIOK: J0-
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TOBOPBHI 3aliMa, KYIUIU-TIPOJIaXKU, TaAPCHHS, KOKIBIA U3 KOTOPBIX HUMEET CBOU OCOOEH-
HOCTH M TpeOyeT MHIUBUIYyAIBHOTO MTOAX0a IMPU OIICHKE WX TOI03PUTEIIBHOCTH.

B menmom, spdexTuBHOCTh MEeXaHW3Ma OCMAPUBAHUS MOJAO3PUTEIBHBIX CIEIOK
HaIPSMYIO 3aBHUCHUT OT NMPOGEeCCHOHAIN3MAa YYACTHHUKOB IIpoIecca — apOUTPasKHBIX
YIPABJISIONINX, FOPUCTOB KPEAUTOPOB U cyAci. HeoOXoaMMOCTh yCHUIEHUS peryJiu-
poBaHUsI B 3TOW cdepe W COBEPIICHCTBOBAHHE 3aKOHOMATEIHCTBA, MPEIOTBpAIIaro-
IIKE 3JIOYIOTPEOJICHUS W YIPOIIAIONIUE MPOIECC JOKa3bIBaHUS ISl KPEIUTOPOB SIB-
JSETCSl aKTyaIbHOW 3a/1aueit Ui MOBBIMICHUS d()PEKTUBHOCTH 3aIIUTHI PaB KPeIu-
TOPOB TIPU OAHKPOTCTBE.

Takum oOpa3om, OAHKPOTCTBO MPEANPHUATHS — 3TO JOCTATOYHO CIIOXNKHBIA TPO-
IIECC, KOTOPBIH TpedyeT Oojee THIATEIHHOTO aHAIN3a IOPUINYCCKUX M SKOHOMUYE-
CKHX acIleKTOB. BaykHO 4TOOBI KOMITAHHUH, CTOJIKHYBIITUECS ¢ (PUHAHCOBBIMHU TPY/IHO-
CTSIMH, 3HAJIM CBOU IIPaBa M BO3MOYKHOCTH, a TAKXKE MMEIIA JOCTYI K KBaTU(UIIUPO-
BaHHOM IOPHIMYCCKON TTOMOIIHN ISl BRIOOpA ONTHMAIBHOTO ITyTH BBIXOJA M3 KPU3H-
ca. Taxke I PEIICHHS BBIMICONMMCAHHBIX HAMH MPOOJIEM CUMTaeM HEOOXOIMMBIM
pa3paboTarb Oojiee YETKHE KPUTEPHH JJIs ONpPEICTICHUS IMOJO03PHUTEIbHBIX CHIETOK,
pa3paboTaTh W BHEAPHUTH Oojee A (PEKTHBHBIC MEXaHU3MBbI JIOKA3bIBAHMS, a TAKKe
BBECTH 0OJIee CTPOroe Haka3aHHUE 3a COBEPIICHUE «JIEBBIX» caelloK. Ha Hamr B3rmsj,
9TO OBl 3HAYUTEHHO YIYUIIUIO OBl CUTYalUIO B c(hepe 3aIIUThl TIPaB KPESIUTOPOB U

JIOJDKHUKOB.
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