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IMPUMEHEHME ITPUHIUIIA LEX MERCATORIA
B MEXIYHAPOJHOM KOMMEPYECKOM ITPABE

AHHOmMayua: cmamovs NOCEAWEHA AKMYANIbHOU meme NPpUMeHeHUs NPUHYUNA
lex mercatoria 6 medxncOyHapoOHOM KOMMepyecKkom npage. A8mopvl aHAIUZUPYIOM
UCTOPUIO BO3HUKHOBEHUsL U 980JI0YUI0 NpuHyuna lex mercatoria, e2o CywHocmov u
cooepoicanue, a MaKdice poib 8 MeNCOYHAPOOHOM Kommepueckom npase. Paccmam-
PUBAIOMCs 6ONPOCHL NPUMEHEHUs. NpUHYyuna lex mercatoria 6 MexscoOyHapoOOHOM KOM-
MepuecKkom apbumpasice, a maxdice €20 3Hauenue OJisl pa3peuleruss CHOPo8 MeHcOy
VUACMHUKAMU MEHCOYHAPOOHO20 KOMMepyeckozo obopoma. Ocoboe sHumanue yoe-
JIslemcsi nPakmu4eckou 3Havyumocmu npunyuna lex mercatoria Onsi y4acmuukos

MeNCOYHAPOOHOU MOP2OBIU U APOUMPANHCHBIX UHCTIUMYOS.

Knwuesvie cnosa: medxcoynapoonoe npaso, lex mercatoria, mexncoyHapooHsiil
KOMMePYEeCKUll apoumpasc, UCmopust U 380110UUSL, CYUWHOCMb U COOEPHCAHUE NPUH-
yuna lex mercatoria, npumenenue npunyuna lex mercatoria, porv npunyuna lex

mercatoria.

Lex mercatoria nmpencrasiser co00# HEroCy1apCTBEHHBIH MEXaHU3M PETyJIHPO-
BAHUS B3aMMOJICUCTBUN YYACTHUKOB KOMMEPYECKUX OTHOIIECHUH, KOTOPBHIM BKJIFOYA-
eT B ce0s1 BechMa YCTaHOBIICHHBIN HAOOp MPaBUJI MOBEICHHUS, HCTIOIB3YEMbIX Ha TPO-
TSKEHUUW 3HAYUTEIBHOTO BPEMEHU.

Cy1iecTByeT TpH MOAX0/a K MoHUMaHuIo lex mercatoria.
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N3nareanckuii fom «Cpenay»

1. ABTOHOMHBII MPAaBOBOM PEXHUM, CO3AABAEMBIII CTOPOHAMHU MEXKAYHAPOIHBIX
SKOHOMHMYECKHWX OTHOLIEHWA W CYIIECTBYIOIIMNA HE3aBUCHUMO OT HAIMOHAIBHBIX
IOPUIMYECKUX CUCTEM.

2. Komruiekc HOpM, CIlyKallluX ajJbTePHATHUBOM I MPUMEHUMOTO B KOHKpPET-
HOM KOH(JIMKTE HAllMOHAIBHOTO 3aKOHOAATENIbCTBA.

3. JlomonHAOmas 4acTh MPaBOBOW CHUCTEMBI B BUJIE TOPTOBBIX OOBIUAEB U Tpa-
JTALTAH.

CymiecTBYIOT pa3IMyHbIe B3TJISABI Ha caMo ompenaeiacHue lex mercatoria.
I'.®. lllepmieHeBUY yTBEPXKIAT, UTO «TOPTOBBIA IMOPAIOK» HE UMEET FOPUAUYECKOU
CUJIBI M JOJDKEH pacCMaTpHUBATHCS TOJIBKO B KOHTEKCTE KOHKPETHBIX IMPAaBOOTHOLIE-
Huii [1]

B 10 e Bpems B ['epmanuu lex mercatoria cBA3bIBaIOT ¢ HErOCY1apCTBCHHBIMU
TOPTrOBBIMHM aKTamu, a Bo DpaHINKM — C TpaHCHAIIMOHAILHBIMUA MPUHIIUIIAMH, BbIpa-
OOTaHHBIMHU B MEXKyHAPOJIHOM KOMMEpUECKOM apOutpaxe. M. MariiakaHo Ha3bIBa-
€T 9TO SBJICHUE ABTOHOMHBIM TJOOATBHBIM MPABOIOPSAKOM, B TO BpEMs Kak
I'. ToliOHep paccMaTpuBaeT €ro Kak MO3UTUBHOE MPaBO B YCIOBHSX IiioOalu3aiuu
[2; 3].

[Tpuznakamu lex mercatoria sBAsSIOTCS aBTOHOMHOCTh OT HAI[MOHAJILHOTO 3aKO-
HO/IATeJIbCTBA, HETOCYAAPCTBEHHBIN XapakTep, a TAaKkKe 00513aTeIbHOCTh JUIsl CTOPOH,
COTJIACUBUINXCS CJIEA0BaTh YCTAHOBIECHHBIM IPAaBUIIAM.

[Tpuniun lex mercatoria umeeT ApeBHUE KOPHHU M BO3HHK B CpeliHEBEeKOBOW EB-
pore B pe3yibTaTe HEOOXOJIMMOCTH PETYJIMPOBAHUS TOPTOBBIX OTHOIIECHUN MEXKTY
Pa3IUYHBIMK TOCyJapcTBaMU. B TO BpeMst TOProBisi Obljla OJHUM U3 TJIABHBIX 3aHS-
TUN JIIOCH, ¥ BO3HUKAJIO MHOXKECTBO CIIOPOB MEXKAY TOProBIAMU, KOTOpbIE TpeOo-
BasIM pasperenus [4].

[TepBoHauanbpHO npuHIUKI |€X mercatoria npeacTasisii co0O# yCTHBIC MpaBuUIIa
U 00bIYau, KOTOPbIE CKIAbIBAINCH B PE3YJIbTaTe TOPIOBIM U MPUMEHSUIUCH TIPU pa3-
PEIICHNN TOPTOBBIX CIIOPOB. DTH CaMble MpaBMiia U 00bIYan ObUTH pa3paboTaHbI ca-
MHUMHU TOPrOBIIAMU M OCHOBBIBAJIMCh HA OMNBITE W 3HAHUSAX O TOM, KaK BECTH JEja B

PAa3JINYHBIX YCIIOBHAX.
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Co BpeMeHeMm, npuHIUT |eX mercatoria moxy4yw pUANIECKYI0 CHTy U OBLI 3a-
KPEIICH B 3aKOHOJIATEIILCTBE MHOTHX CTpaH. B yacTHocTH, B AHIVIMK TpUHIMIT |eX
mercatoria ObuT 3aKperuieH B CyJeOHOM NMPaKTUKe M ObLI MPU3HAH UCTOYHUKOM IIpa-
Ba, KOTOPBIH MOXKET MPUMEHSTHCS TIPU Pa3pelieHUN TOPTOBBIX CIIOPOB.

Ceroans lex mercatoria siBisieTcsl OTHUM M3 OCHOBHBIX MPHUHITUIIOB MEXKIyHa-
POJHOTO KOMMEPYECKOTO IMpaBa M MPUMEHSETCS TPU Pa3pelICHUH CIOPOB MEXITY
y4aCTHUKaMH MEXIyHapOIHOTO0 KOMMepdeckoro obopora. OH mpeacTaBisieT coOoit
COBOKYITHOCTh HOPM ¥ TIPaBUJI, KOTOPBIC PETYIHPYIOT MEXTYHAPOTHYIO TOPTOBIIIO H
OCHOBBIBAIOTCS] HA MEXTyHAPOAHBIX 00BIYasX U 00BIYASX JIETIOBOTO 000pOTa.

PazsuTre npunnuna lex mercatoria MoxxHO pa3/ieNuTh Ha HECKOJIBKO ITAIIOB:

Pannuii nmepuon (X-XV Beka) cranm HadajioM (opmupoBaHus mnpuHIuna lex
mercatoria B cpenneBekoBoit EBporie. B 3T0 Bpemsi TOproiisi 3aHUMala BaKHOE Me-
CTO B JKHM3HH JIIOJICH, ¥ BO3HUKAIO MHOXXECTBO KOH(IMKTOB MEXIy TOPTOBIEM, TpE-
Oyrommx paspenicaus. B Havane lex mercatoria npeacrapisut co0oit HehopMabHbIC
npaBuiIa U 00bIYan, BO3HUKIINE U3 TPAKTUKU TOPTOBJIH U CIY>KUBIINE IS pa3pelie-
HUS CITIOPOB. DTU HOPMBI OBUTH pa3pabOTaHbl CAMHUMH yYaCTHUKAMHU TOPTOBIU U OC-
HOBBIBAJIMCH HA UX OTIBITE B BEJCHUU JIeTI B Pa3HBIX 00CTOSTEIhCTBAX.

[Mepuon (XVI-XVIIl Beka) xapakrepusyercss Kapbepoil mpuHIuna lex
mercatoria, KOTopblii Ha4aa Mojy4yarh O(GUIIMATEHOE MPU3HAHKE W ObUT BKIIIOYEH B
3aKOHOJATEILCTBEHHBIE aKThl psAa CTpaH. B yacTHOCTH, B AHIVIMM OH CTal IpU3HAa-
BaThCsS KaK UCTOYHHK MPaBa B CyIeOHOM MPAKTHKE NPU Pa3peIlICHHH TOPTrOBBIX CIIO-
pPOB. DTOT 3Tall TaKKe COBMAJ C POCTOM MEXAYHApPOIHOW TOPTOBIIH, YTO CIOCOO-
CTBOBAJIO paCIIMPCHUIO MpHHIKIa lex mercatoria Ha gpyrue rocyaapcTaa.

Oran rinobanmu3anuu npuHiuna (XIX—XX Beka) 03HaMEHOBAH €ro pacipocTpa-
HEHHUEM I10 BCEMY MHpPY Ha (JOHE YCHUIIMBAIOIICHCS MEXIyHApOAHON TOprosiu. Bos-
HUKHOBEHHE aKTHBHOTO MEXKIYHAPOJIHOTO KOMMEPYECKOTrO MpaBa CIoCOOCTBOBAIIO
yKperuieHuto lex mercatoria kak KiIro4eBoro 3JIeMeHTa 3Tou cephl.

Cospemennbiit atan (XXI Bek) — 3TO nepro1 AaJbHEHINETO Pa3BUTHS PUHITUITA
lex mercatoria, 00ycIOBICHHBII HOBBIMHU YCIOBHSIMA B MEXIyHAPOHOW TOPTOBJIE U

pocToM 1M(POBOIN KOHOMUKH. B 3TO Bpemsi akIeHT CMeNIaeTcsi Ha DJIEKTPOHHYIO
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KOMMEPIIUIO U pa3BUTHE MEXIYHAPOIHOTO apOuTpaxa, rae lex mercatoria 3annmaer
CYLIECTBEHHOE MECTO.

Ha xaxmom w3 3THX 3TanoB pa3BuTUs npuHImna lex mercatoria mpowncxoauno
€ro yTOYHEHHE U W3MEHEHHE, YTO OTPaXKaJI0 M3MEHSIONINECs YCIOBUS MEXIyHapOI-
HOW TOPrOBIIM M MEXIYHAPOJHOTO KOMMepUecKoro obopora. CeroaHs ke MpUHIIHII
lex mercatoria sBrsieTcst OAHUM W3 OCHOBHBIX TPUHIIMIIOB MEXKIYHAPOIHOTO KOM-
MEpYECKOro MpaBa U MPUMEHSIETCS MPU Pa3pelieHUH CIIOPOB MEXAY YYaCTHHUKAMH
MEXTyHapOIHOTO KOMMEPUYECKOTO 000pOoTa.

[MpuHimn lex mercatoria oka3zan 3HaUUTEIHHOE BIUSHHUE HA PA3BUTHE MEXKIyHA-
POJHOTO KOMMEPUYECKOTO IpaBa U MPOJODKAET UIPaTh BAXKHYIO POJIb B €r0 PeryJu-
poBanuu. Crenyer OTMETUTh, YTO BIHMSHHE NMpHHIUNA |eX mercatoria Ha MexyHa-
POJHOE KOMMEPUYECKOE MPABO MPOSIBIISIETCS B!

Pa3BuTnn MexayHapoIHbIX 00bIYAEB U 00BIYAEB JEIOBOr0 000pOTa — MPUHIUI
lex mercatoria crmocoOCTBOBAT Pa3BUTHIO MEXKTYHAPOIHBIX OOBIYacB M OOBIYACB JIC-
JIOBOTO 000POTa, KOTOPBIE CTAJIH OJHUM M3 OCHOBHBIX UCTOYHHUKOB MEXKTYHAPOIHOTO
KOMMEpYECKOro mpaBa. JTU ObUIH pa3pabOTaHbl YYaCTHHUKAMH MEKIYHApPOIHOTO
KOMMEPYECKOTo 000pOTa Ha OCHOBE WX OIBITa M 3HAHHWHA O TOM, KaK BECTH Jelia B
pa3IMYHbBIX yCIOBHX [5].

®opMHUPOBaHUU MEXKIYHAPOIAHBIX KOMMEPUYECKUX JOTOBOPOB — MPHHIHUI |eX
mercatoria croco0cTBoBal (HOPMUPOBAHUIO MEXKTYHAPOIHBIX KOMMEPUYECKHX JOTO-
BOPOB, CTaBIIMMHU OCHOBHBIM HMHCTPYMEHTOM PETYJIUPOBAHHS OTHOIICHHH MEXIy
YYaCTHUKAMHU MEXTYHAPOAHOTO KOMMEPUYECKOTo 000poTa

Pa3BuTHn MEXIyHApOJHOTO KOMMEPYECKOTO apOuTpaka — mnpuHImI |ex
mercatoria crocoOCTBOBaNI Pa3BUTHIO MEXIYHAPOJIHOTO KOMMEPUYECKOTO apOuTpaxk-
HOTO TIPOIIeCCca, KOTOPBIA CTall OCHOBHBIM MHCTPYMEHTOM pPa3peIIeHus] CIOPOB MEXK-
Iy YY4aCTHHUKaMH MEKIYHApPOJIHOTO KOMMEPYECKOTo 000poTa. ApOUTpa)KHbIE UHCTHU-
TYThI, KOTOPbIC IPUMEHSIOT pUHIMT |€X mercatoria nmpu pa3perieHuu Ccropos, Cro-
COOCTBYIOT OBICTpOMY U A(PPEKTUBHOMY Pa3pelICHUI0 CIIOPOB MEXIy YY9aCTHHKAMH

MEXKTYHAPOHBIX KOMMEPYECKUX MPABOOTHOIIICHUH [6].
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Pa3zBuTuu MexIyHapOJHOTO KOMMEPUYECKOTo IMpaBa — mpuHImn lexX mercatoria
CIIOCOOCTBOBAJ Pa3BUTHIO MEXIyHAPOJIHOTO KOMMEPUYECKOTO TpaBa, KOTOPOE CTAJIOo
OJTHUM W3 OCHOBHBIX HMHCTPYMEHTOB DPETYJIHPOBAHUS MEXKIYHAPOIHON TOPTOBIU H
MEXTyHApOJHBIX TOPTOBBIX OTHOIICHWH. MeXAyHapoJHOE KOMMEPUYECKOE IPaBo
OCHOBBIBaeTCs Ha MpuHIHMIAX lex mercatoria u yuyuTbiBaeT 0COOCHHOCTH MEKIyHa-
POIHOM TOPTOBJIU.

B o6miem, BiusHEe npuHIMna lex mercatoria Ha MeXIyHapoJaHOE KOMMepue-
CKO€ TPaBO MPOSBISIETCS B CIIOCOOCTBOBAHMH (HOPMUPOBAHHIO MEXKITyHAPOTHBIX
TOPTOBBIX OOBIYACB W IMPAKTHK, pa3paboTKe MEXIyHAPOJHBIX KOMMEPYECKHX KOH-
TPaKTOB, a TAK)KE B ABOJIOIUHN MEXKTYHAPOJAHOTO KOMMEPUYECKOTO apOuTpaxka u mpa-
Ba. DTOT NPUHIMIT MPOJODKAET CYIIECTBEHHO BIHSTH HA PETYJIIIIMIO MEXTyHApO/I-
HOW TOPTOBJIM U JIEJOBBIX OINEpalUi, OCTaBasCh OJHUM U3 KIIOYEBHIX OCHOBaHHIA
MEXTyHapOIHOTO KOMMEPUYECKOTO MpaBa.

Takum 006pazom, STOT IPUHITHI SIBJIIETCS HETMCAHBIM CBOJIOM IMPABHII U 00bIYa-
€B, KOTOPBIE IHUPOKO UCIIONIB3YIOTCSI B MEXKIYHAPOTHON TOPTOBIIE M KOMMEPIIUH.

3HavyeHne puHIMIa |leX mercatoria s y4acTHUKOB MEXITyHApOIHOW TOPTOBIH
3aKIII0YAETCs B CIICAYIOIICM.

Yuaudukamus npaBoBeIXx HOpM: |ex mercatoria croco0cTByeT YHUDHUKAIIMH TIpa-
BOBBIX HOPM, KOTOPBIC MPUMEHSIOTCS K MEXKIYHAPOIHBIM TOPTOBBIM CIEIIKaM. JTO
JeNIaeT TOPTOBIIO OoJiee MpeICKa3yeMON M YHPOIIAeT 3aKIIIOYCHHE CAETIOK MEXKIy
CTOpPOHAMH U3 PAa3HBIX CTPaH.

['nbkocTh M aganTUBHOCTL: |eX mercatoria sieyseTcss THOKMM W aTalTUBHBIM K
MEHSIFOIIMMCS YCIIOBUSIM MEXTYyHApOAHOH TOproBiu. OH MOXET YYUTHIBATh CIICIH-
(GUKy pasM4YHBIX OTpaciicd ¥ BHUJOB JCATEIBHOCTH, YTO IO3BOJIAET CTOpPOHAM 3a-
KITIOYATh C/ICJIKH, YYUTHIBAIOIINE UX KOHKPETHBIE MOTPEOHOCTH.

MexyHapoaHoe mpu3HaHue: |ex mercatoria npusHaeTcs BO MHOTHX CTpaHax
MHpa, 4TO 00JIeT4aeT pa3peiieHre CIOPOB MEXIy CTOPOHAMH M3 Pa3HBIX TOCYAApPCTB.
OTO TaKke YNpouaeT 3aKII0UYeHUEe MEXITyHAPOIHBIX CACIOK, TaK KaK CTOPOHBI 3Ha-

I0T, 4TO UX IIpaBa 6y,JIYT 3alIUIICHbI HE3aBUCHUMO OT MECTA 3aKJIFOUCHUA CACIIKH.
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DddexTuBHOE paspenieHre cropoB: lex mercatoria mpemycMmarpuBaeT Mexa-
HU3MBbI 3()(HEKTUBHOIO Pa3pEeLICHUs CIIOPOB MEKY CTOPOHAMH, B TOM YHCIIE apOUT-
paxk ¥ MEAHAIMIO. JTO MO3BOJIAET CTOPOHAM OBICTPO M HEAOPOTO pa3periath CHOpH,
He npuberas K cy1e0HbIM pa301paTeIbCTBAM B HALIMOHAJIBHBIX CYyJ1aX.

[Moompenne MexmayHapoaHOW ToproBiu: lex mercatoria cTuMynupyer Mexnmy-
HapOJHYIO TOPTOBIIO, CO3/1aBas OJIArONPHUSITHBIC YCIOBHS JUIS 3aKIIIOUEHHUS CIETIOK
MEXJly CTOPOHaMH U3 pa3HbIX cTpaH. OH Takke CIocoOCTBYET Pa3BUTHIO MEXKIyHa-
POJIHOM KOMMEPIINH, MOOLIPSIsi HHHOBAIIMU M KOHKYPEHIIMIO HA MUPOBOM PBIHKE.

B uemom, mpunimn lex mercatoria urpaer BayKHYIO POJIb B MEXKIYHApPOIHOU
TOPIOBJIE, YMpOIIasi 3aKIIOYEHHUE CJIENOK, CIIOCOOCTBYS YHM(PHUKAIUU IPABOBBIX
HOpPM U oOecrieunBas 3P(HEKTUBHOE pa3pelICHUE CIIOPOB MEKYy CTOPOHAMH.

[Mpuamumn lex mercatoria mmpoko MpUMEHSIETCS B MEXKYHAPOTHBIX KOMMeEpYe-
CKUX a0roBopax. OH MOXXET MPUMEHATHCS KaK OCHOBHOW HMCTOYHHUK IpaBa, TaK U B
Ka4yeCTBE JONOJIHEHUA K HanmoHanbHOMY npaBy win Koneennuun OOH o mexnyHa-
poaHOM Kymu-ripoake ToBapos (LIMKIT) [7].

[Tpumenenne npuHnMna lexX mercatoria B MeXIyHapOAHBIX KOMMEPUYECKUX J0-
rOBOPAX MOKET OCYILECTBIATHCS CACAYIOIMMHU CIOCOOaMU:

SIBHOE yka3aHue Ha MpUMeEHeHue |eX mercatoria: cTopoHbI MOTYT SIBHO yKa3aTb
B JIOTOBOpE, YTO OH peryiupyercs npuHnunamu lex mercatoria. B atom ciydae ap-
OUTPaXKHBIA CyJ WU CylI OOIIEH FOPUCIUKIMU OYIeT MPUMEHSTh HPUHIMIBI |eX
mercatoria st pa3pernieHus JII0ObIX CIIOPOB, BO3HUKAIOIIMX U3 IOTOBOPA.

[Mpumenenue lex mercatoria B ka4ecTBe JOMOJHUTEIBHOTO UCTOYHHMKA IMpaBa:
CTOPOHBI MOTYT yKa3aTh B JOIOBOPE, YTO OH PEryJIHPYETCs HAMOHAJIBHBIM IPaBOM
win [IMKII, HO nomoSHUTENT,HO NPUMEHSATh TPUHIUIIBI |eX mercatoria st yctpane-
HUS IPOOEIIOB B MpaBe WM [l TOTIOJHEHHS €T0 HOPMaMHU.

[Tpumenenwue lex mercatoria mo yMoI4aHUIO: €CJIM CTOPOHBI HE YKa3alik B J0TO-
BOpPE MCTOYHUK MPaBa, KOTOPBIA Oy/IeT MPUMEHATHCA K HEMY, apOUTPaKHBIN CyJ] WIH
Cy/ 0oOlIel IOPUCAUKIIMN MOXKET MPUMEHUTh MpUHIHMIBL |leX mercatoria mo ymoira-

HHUIO.
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B nenowm, mpuHmun lex mercatoria B MexIyHapOJHBIX KOMMEPUYECKUX JJOTOBO-
pax MOXET MPHUHECTU MO0Jb3y CTOPOHAM, 3aKIHOYAIOIIMM CHEIKU, IOCKOJIBKY OHO
oOecrnieunBaeT rMOKOCTh, YHHU(PHUKAIIMIO MPABOBBIX HOPM, MEXAYHApOIHOE MpHU3HA-
HUE U 3(P(PEKTUBHOE pa3pelIEeHUE CIIOPOB.

Takum oOpazom, mpuMeHeHHe MpuHIMIa lexX mercatoria anst pa3perieHust cIo-
POB B MEXIYHAPOJHOW TOProBjie O0NafaeT psAAOM MNPEUMYUIECTB, TaKUX KaK T'MO-
KOCTb, YHU(PHKAIUS MPABOBBIX HOPM, MEXKIYHAPOJIHOE NpU3HAHHE U 3(DPEKTUBHOE
pasperieHne cropoB. JT1o nenaet lex mercatoria meHHbIM HHCTPYMEHTOM JJISl y4acT-
HUKOB MEKyHAapOJIHOM TOPIOBIIHU, CTPEMSILIUXCS K OBICTPOMY, HEJOPOTOMY M CIIpa-

BEJIJIMBOMY Pa3pEILICHUIO CITIOPOB.
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