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TPAHCI'PAHUYHBIE TOI'OBOPHBIE OBA3ATEJIBCTBA:
MPOBJIEMBI IPABOBOM KBAJIU®UKALIUA

AHHOmMauua: 6 cmamove paccmampusaromcs OCHO8Hble NPoo.ieMbl NPABoBo K6a-
JupuKkayuy MpancePaHUYHbIX 002080PHBIX 003AMENbCME — GblOOP NPUMEHUMO20
npasa, 60NPOCH OPUCOUKYUL, NPUSHAHUE U UCNOJIHEHUE PeUeHUll UHOCMPAHHbIX C)-
008, @ MaKice PoJib KOJLIUZUOHHBIX HOPM 8 NPABOBOU KEATUPDUKAYUU MPAHCCPAHUYHBIX
0020680pHbIX 00s13aMeNbems. Aemop ananuzupyem cywecmsyroujue nooxoowvl K peuie-
HUI0 OaHHBIX NPOOSIeM U NOOYEPKUBAEM BANCHOCHb OAIbHEUMUX YCUIUL NO YHUDUKA-
Yuu MeACOYHAPOOHO20 YACMHO20 NPAsa 01 0becnedeHus CmadbulbHOCmu U NPeoCcKa-

3yemocmu 6 cghepe mpanHcepaHuyHoU KOMMEPUECKoU 0essmelbHOCMU.

Kniouegvle cnosa: medcoynapoonoe uacmuoe npago, mpancepaHuitvle 002080p-
Hble 00s3ameNbCcmed, npasosas Kealupukayus, npuUMeHumMoe npaso, KOIIUUOHHbLE
HOPMbl, 1OPUCOUKYUS, NPUSHAHUE DEeUleHUll UHOCMPAHHBIX CYO08, UCNOJIHEeHUe peule-

HUUl UHOCMPAHHBIX CYO08.

B ycnoBusix rno6anbHOM 3KOHOMHUKH, KOT/Ia HAlMOHAJbHBIE TPaHUIIBI CTUpPA-
IOTCS, & DKOHOMHYECKHE CBA3M MEXIYy CTpaHAMHU YCUJIMBAOTCS, TPAHCIPAHUYHBIE
CIEJIKU UTPAIOT KIIFOYEBYIO POJIb B MEKIYHAPOAHOU TOPTOBJIE U KOMMEPUYECKUX OTHO-
meHussXx. OHM OXBaThIBAIOT IIMPOKUI CHEKTP ONEepaluii, HAUMHAS OT KYIUTU-TIPOJAXH
TOBAPOB JI0 apEH bl HEABUKUMOCTH U CTPOUTEIHCTBA PA3IMUYHBIX 0OBEKTOB 3a IPaHU-
nei. MexxayHapoiHasi TpaHCIIOPTUPOBKA IPY30B, MACCAKUPOB U Oaraka TakyKe sBIs-
€TCsl BA&XKHOM COCTaBJIAIOLIEH TPAHCTPAHUYHON aKTUBHOCTH. PUHAHCOBBIE ONEpalllH,
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TaKWe KaK pacdeThl U KPEAUTOBAaHUE, UMEIOT 0COOYI0 3HAUMMOCTh B KOHTEKCTE MEXK-
ITyHApoAHOTro Ou3Heca. Vcnoib30BaHie HHTEIEKTYalIbHOM COOCTBEHHOCTH, BKITFOYAs]
MPOM3BEICHUS HAYKH U JIUTEPATYPhl, CTAHOBUTCS BCE O0Jiee aKTyallbHBIM BOIIPOCOM B
TPaHCTPAHUYHBIX CHEIIKaX.

[IpaBoBas kBanMduUKaIKs TPAHCTPAHUYHBIX IOTOBOPHBIX 00S3aTENIbCTB — 3a/1a4a
HEMNpocCTasi, BeJb TaKMue COTJAIICHUSI HEPEAKO MOAUYUHSAIOTCS HOpMaM Cpa3y HECKOJIb-
KHUX IOPUIUYECKUX CHCTEM.

H.C. buprokoBa cuuTaeT, 4yTo «sBJICHHUE MpaBoBOil kBanudukauu B MUII He
OTPAaHUYUBAETCS TOJBKO BONPOCAMH, CBSI3aHHBIMHM C OIPENEICHUEM MPUMEHUMOTO
npasa. [IpaBoBas kBanu@uKanys oCyIECTBIAETCA U O Hayaa ONpeeeHus IpuMe-
HUMOTO TIpaBa, KOTJa He0OX0IMMO KBAIM(UIIUPOBATH XapakTep OOIIECTBEHHOTO OT-
HOLLUEHUS ISl PEIIEHUsl BOIpOca O TOM, UMEET JIM TaKoe OOIECTBEHHOE OTHOIIEHHE
MEXIyHApOAHBIN xapaktep. OT 3TOro B CBOIO OYepeab 3aBUCHT, OyAeT JU BOOOIIE
IIPUMEHSATHCA K TaKOMYy OTHOIIEeHUI0 nHCcTpyMeHTapuit MUII. [Ipu pa3pemennn yacr-
HOIIPAaBOBBIX CIIOPOB MEXYHAPOJHOTO XapakTepa, MpaBoBas KBaIU(PHUKALUSA OCY-
IIECTBIIIETCS U TIOCJIE TOTO, KAaK KOMIIETEHTHBIN MOPSAOK onpeaenieH (mpu mpuMeHe-
HUM HOPM NPUMEHUMOIO MpaBa), a TakKe /Uil IPU3HAHUS U IPUBEICHUS B UCIIOJHE-
HHE HHOCTPAHHOTO CyIeOHOT0 perreHus» [1].

KBanuukamnust TpaHCTpaHUYIHBIX JOTOBOPHBIX 0053aTENBCTB BKIIOYAET YETHIPE
JTarmna.

1. IlpenBapurenpHas KBanu(pUKaLUs — ONMPEIeICHIE HaJTNIUs TPAHCTPAHUYHOTO
XapakTepa CIEeNKH.

2. llepBuunas kBamuduUKaIms — BHIOOP MPABOBOW CUCTEMBI ISl PETYIUPOBAHUS
KOHKPETHBIX 00CTOSITEIBCTB JIEIa.

3. Bropuunas kBanudukamnus — MHTEPIpETaIvs U MPUMEHEHUE BRIOPAHHBIX Tpa-
BOBBIX HOPM K ()aKTUIECKOW CUTYAIIHH.

4. Kanudukanus npy NPpU3HAHUU U UCTIOJTHEHNUHN PEIICHUI — TPOBEPKa COOTBET-
CTBUSI HHOCTPAHHBIX CYJEOHBIX aKTOB WJIM apOUTPAKHBIX PEIICHUN HALIMOHAIBHOMY
3aKOHOJATETHCTBY U MEXIYHAPOJHBIM CTaHIApTaM JJis 00eCTIeYeHNs UX JIETUTUMHO-

CTH N UCIIOJTHCHUA.
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Kaxnas u3 stux craamii HeoOXoauma JJIsi KOPPEKTHOTO pa3pelieHusi CIopoB,
CBSI3aHHBIX C TPAaHCTPaHUUYHBIMHU 00S3aTENBCTBAMH, U IOMOIaeT 0OECIEUNUTh COOIIIO-
JICHUE 3aKOHHBIX TIPaB BCEX CTOPOH [4].

OpaHOM U3 OCHOBHBIX MTPOOJIEM NP KBATU(PUKALMU TPAHCTPAHUYHBIX IOTOBOPOB
ABJIIETCS BBIOOP MpUMEHUMOTro IpaBa. CTOPOHBI JOrOBOpa MOTYT BBIOpATh MpaBo, KO-
TOpoe Oy/eT peryiupoBaTh UX OTHOLLIEHMS, OJJHAKO TAKOE COTJIallleHHEe He BCeria BO3-
MO’KHO WJIM Liesiecoo0pa3Ho. B ciyuae oTcyTcTBHSI BBIOOpa CTOPOHAMU PUMEHUMOTO
MpaBa BO3HUKAET HEOOXOAMMOCTh 0OpaIeHHs K MEKTyHAPOIHBIM JJOTOBOPaM U BHYT-
PEHHHUM HOpMaM rocyAapcTB, y4acTBYIOIIMX B caenke. Hampumep, PuMckas KoHBeH-
1S O MpaBe, IPUMEHUMOM K JOTOBOPHBIM 0053aTeNIbCTBAM, PETYJIUPYET BBIOOP MpH-
MEHHMMOTO ITpaBa B cTpaHax EBponeickoro Coro3a. OHAKO nake HAIMYHE MEXKIYHA-
POJHBIX COIVIALICHUM HE TapaHTUPYET €AMHO00pa3us B IPUMEHEHUN HOPM MpaBa, TaKk
KaK MHTEPIPETalNs U NPUMEHEHUE dTUX HOPM MOTYT Pa3jaudaThCs B Pa3HBIX FOPHUC-
JTUKIHSX.

Bonpocs! 10pyCINKIMY TaKKe UTPAIOT BaXKHYIO POJIb B IPAaBOBOW KBaTU(UKALUU
TPAHCTPAHUYHBIX TOTOBOPOB. CTOPOHBI MOTYT JOTOBOPUTHCS O MOJICYIHOCTH CIIOPOB,
BO3HUKAIOIUX U3 JIOTOBOPA, ONPEICIIEHHOMY Cyay WM apOuTpaxy. OIHAaKO Takue
COTJIALLIEHUS] MOTYT OBITh OCIIOPEHbI UM MPU3HAHBI HEJIEHCTBUTEIILHBIMU B HEKOTO-
PBIX IOpUCIUKIUAX. KpoMe Toro, CymecTByrOT cily4au, KOrjaa CTOPOHBI HE TOTOBapH-
BaIOTCS O MOJACYIHOCTH, U TOT1a BOIIPOC PEIIACTCA HA OCHOBE BHYTPEHHUX HOPM CO-
OTBETCTBYIOLIMX TOCYAAPCTB. DTO MPUBOJMUT K CUTYaLUSIM, KOTJa HECKOJIBKO CYyIOB
3asBIIAIOT O CBOEM KOMIIETEHLIMM PACCMAaTpUBATh JIEJI0, YTO YCIIOKHAET IIPOLECC pas3-
pelIeHus cropa.

Ente onHo# npo6ieMoit aBiisieTcsi MpU3HAHKUE U UCTIOJIHEHHE PEIIeHU MHOCTPaH-
HBIX Cy0B. J{axe ecinu pemieHue cy1a OAHON CTpaHbl ObLIO BBIHECEHO B COOTBETCTBUU
C MPUMEHHUMBIM MIPABOM U COOJIIOJICHBI BCE MPOLECCyabHbIE HOPMbI, OHO MOXET HE
OBITh IPU3HAHO U MCIIOJIHEHO B JApyrou crpane. g obecrieueHus MpU3HaAHUS U UC-
MOJIHEHUS Cy1€OHBIX PEIICHUH CYIIECTBYET PsAJl MEXAYHAPOIHBIX COTJIAILICHUH, TAKUX

KakK HBIO-HOPKCK&H KOHBCHIHA O IMIPU3HAHMUW W IPUBCACHUHW B HCIIOJIHCHHC
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WHOCTPaHHBIX apOuTpakHBIX pemreHuil [3]. Tem He MeHee, 3TH COTIANICHUS UMEIOT
OTpaHUYCHHYIO cepy ACHCTBUS U HE OXBATHIBAIOT BCE BO3ZMOXKHBIE CUTYAIUH.

Konnu3unonnas HopMa — 3TO MpaBUIIO, KOTOPOE MOMOTAET OMPEIEIUTh, 3aKOHO-
JATENbCTBO KAKOT'O FOCYapCTBa JIOHKHO MIPUMEHSATHCS B CUTYallUU, KOT/Ia CTaJIKUBa-
IOTCSI HECKOJIbKO ropucaukiuii [3]. OHM UTparoT KIHOYEBYIO POJIb B IPABOBOW KBAJIHU-
(uKamu TpaHCTPAHUYIHBIX TOrOBOPOB. OCHOBHBIE MOIXO/IBI K ONPEACICHUIO TTPUME-
HUMOTO TMpaBa BKJIIOYAIOT TEPPUTOPUATBHBIA TPUHIIUI, JUYHBIA 3aKOH CTOPOH U aB-
TOHOMHIO BOJIM CTOPOH. TeppUTOPHANBHBIN MPUHIUI MPEANOiaraeT MpUMEHEHHE
IpaBa TOW CTpPaHbl, I/I€ 3aKJIIOUYEH JOTOBOP WJIM IJ€ HaXOJUTCS UMYIIECTBO, SBIISIO-
meecs MpeIMeToM J10roBopa. JIMUHBINA 3aKOH CTOPOH OCHOBBIBAETCSA Ha HAI[MOHAJIb-
HOM 3aKOHOJaTeNbCTBE yUYAaCTHUKOB JOrOBOpa. ABTOHOMHS BOJIM CTOPOH TO3BOJISIET
CTOPOHaM CaMOCTOSITEIbHO BBIOMPATh MPUMEHUMOE ITpaBo. OJJHAKO HU OJIUH U3 3TUX
MOJIXO/IOB HE SIBIISIETCS] YHUBEPCAIBHBIM U MOKET MPUBOANTD K PA3IMUHBIM Pe3yIIbTa-
TaM B 3aBUCHUMOCTH OT OOCTOATEIBCTB JIeTIa.

JIyist yrpoleHus: paBoBOM KBamu(UKAIIMN TPAHCTPAHUYHBIX JIOTOBOPHBIX 005-
3aTeJIhCTB HEOOXOIUMBI YCUITUS TI0 YHU(UKALIMK MEKIYHapOTHOTO YaCTHOTO MpaBa.
Yuuduxanus cBszaHa ¢ HEOOXOAMMOCTHIO OOECIEUYECHHS €IUHO00pa3us MPaBOBBIX
HOPM | TIPOLIEYP, MPUMEHSIEMBIX B PA3JIMYHBIX IOPUCAUKIUIX. Y HUPUKALIUS TTO3BO-
JseT n30ekaTh KOJUTU3UN 3aKOHOB U 00€CTIeYMBAET MPEICKa3yeMOCTh U CTAOMIIBHOCTD
MEXTyHapOJIHBIX KOMMEPUYECKUX OTHOIICHUH.

Takum oOpazoM, mpoOseMbl MPaBOBOM KBANM(PUKALMK TPAHCTPAHUYHBIX JIOTO-
BOPHBIX 00S3aTEIBCTB SBIISIOTCS CIOKHBIMU U MHOTOrpaHHbIMH. OHU 3aTparuBaroT
BOIIPOCHI BBIOOpA MPUMEHUMOTO TIPaBa, IOPUCTUKIINK, TPU3HAHUS U UCTIOJTHEHHS pe-
IIEHWH WHOCTPAHHBIX CYJIOB, a TaK)X€ KOJUIM3MOHHBIX HOPM W MPUHIMMOB. [lyis
YCHENTHOTO Pa3pelIeHus ’TUX TPOOIeM HeOOXOAMMbI TalTbHEUIITHE YCUIIHS 110 YHUDU-
Kallid MEXIyHApOJHOTO YaCTHOTO MpaBa M Pa3BUTHIO COTPYTHUYECTBA MEXKIY pas-
JUYHBIMHU TOCYAapCTBaMU. TOJIBKO TaKUM 00pa3oM MOXHO 00eCrednTh MpeacKasye-

MOCTh ¥ CTaOMIILHOCTH B c(hepe TpaHCTPAaHUIHOW KOMMEPUYECKOHN e TEIHHOCTH.
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