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UCCIIEOBATEIbCKUN YHUBEPCUTET

r. benropon, benropoackast o6iacTe
MMPOBJEMbBI DMAHCHUITAIIUU B I'PAXKJAHCKOM ITPABE

AHHOmMayua. 8 cmamve pAcCMaAmpueaOmcs Npoodemvl IMAHCUNAYUU HeCo-
8epuleHHOJIemHUX 8 epadcoanckom npaese Poccuiickoii @edepayuu. Asmopom ananu-
3Upyromcs 0cobeHHoOCmu U MpyOHOCMU, 803HUKAIOWUE NPU Peanu3ayuu npasa Heco-
BEPUIEHHOJIEMHE20 HA IMAHCUNAYUIO, 8blOENAIOMCS NPOOIeMbl, C8A3AHHbIE C 3AKOHO-
0amenvbHbIM  Yype2yIuposanuem U NnpagonpuMeHumenbHol npakmuxou. B pamxax
cmambu 0coboe BHUMAaHUE YOeNleHO BONPOCAM 3aUjUmbl NPAs U UHMEPeco8 NOOPOCH-
KO8, cmpemAawuxcs obpecmu noaHylo deecnocooHocms pamvuie 18 nem, u nepcnex-

mueam coeepuleHCme06aHu 3AKOHOO0amenbCcmea 6 OAHHOU 001acmu.

Knwueswie cnosa: IMAHCUNAYUA, deecnoco6nocn1b, ZPGOfCaCZHCKOE npaeo, npo-

Onemmble acnekmol, H€CO€€pW€HHOJl€I’I’lHu1/7.

NHcTuTyT SMaHCHTIAlUM HECOBEPIUICHHOJIETHUX TMPEACTaBIsIeT coOoH, 0e3-
YCJIIOBHO, Ba)XHOE CPEJICTBO OOECIeUYeHHUs IpaB TpakaaH, MPEIOCTaBISIONIEe BO3-
MOXHOCTh TIPHOOPETECHHSI TIOJTHOM JIeeCITOCOOHOCTH J0 TOCTHXEeHUs 18-eTHero Bo3-
pacta. [lanHas mporieaypa 3aTparuBaeT TaKue acleKThl, KaK BEICHUE TpeIIpuHUMA-
TEIBCKOH JCATEIBHOCTH, TPYJIOYCTPOMCTBO, BO3MOXKHOCTH PacCHoOpsDKaThCs COO-
CTBEHHBIM 3apab0TKOM M UMYIIIECTBOM, a TaKXKe CIIOCOOHOCTh MPHOOPETaTh MpaBa M
HECTH OOSI3aHHOCTH B MOJIHOM 00BbeMe [5, ¢. 68]. BBuay mmpoThl MPUMEHEHHS SMaH-
CUTIAIIMY CYMTACM JIAaHHYIO TEeMY BeCbMa aKTyaJIbHOH JJIS UCCIICAOBaHMS.

B Hacrosiiee Bpemst mpoiienypa dSMaHCHUIIAIUKA PeTJaMeHTUpyeTcs cTaThedt 27
I'paxxmanckoro koxekca Poccurickoin denepanuu, COTIIACHO MOJOKEHUSAM KOTOPOTO
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«OOBSBIICHUE HECOBEPIIICHHOJETHETO TOJHOCTBIO JIEECTIOCOOHBIM (PMAHCHITAIIHS)
IPOU3BOJIUTCS IO PEIICHUIO OpraHa OMEKU M MOMEYUTENIbCTBA — C COTJIacus 000uX
poAuTeENeil, YCHIHOBUTENECH WM MONEYUTENsl MO0 MPU OTCYTCTBHUU TaKOTO COIJIa-
CHs1 — T10 peIIeHuIo cyaa» [1].

OMaHcUnanus — 3TO OObSIBICHUE HECOBEPIICHHOJETHEr0 MOJHOCTBIO JI€eCTo-
COOHBIM JI0 JOCTFIKEHHsI BOCEMHAJIIATUIIETHETO Bo3pacTta. Mcxoas u3 aHammsa BEI-
IIeyKa3aHHOW HOPMBI, JJIsi TOJYYCHHsS] dMaHCUMNAIMU HEOOXOIMMO HalIWuue psiaa
YCIIOBUM:

— paboTa Mo TPYJAOBOMY JOTOBOPY WJIM 3aHSATUE MPEANPUHUMATEIHCKOU J1es-
TEJIbHOCTHIO;

— coTJIach€ pOAUTENCH MU OTECYUTENCH;

— pElIeHUE CyAa WIK OpraHa OMeKH.

HecmoTtpst Ha HalMuKe 3aKOHOIATENIBHO 3aKPEIUICHHBIX TOJIOXKEHUM O TIPOLIeIY-
p€ dMaHCHUIIAINKU, B HACTOAIIEE BPEMs BCE K€ CYIIECTBYET psii MpoOJieM, KOTOpPbIE
OKa3bIBAIOT BIIMSHKE HA MpPaBa U UHTEPECHl HECOBEPIIICHHOJIETHUX U TpeOyIOT pele-
HUSL.

OpmHOM U3 KITIOYEBBIX MPOOJIEM SBISIETCS HEJOCTATOYHOCTh MPaBOBOM perdia-
MeHTanuu 3MaHcunanuu. Hopma crateun 27 'K PD He B mosHON Mepe omnpeeser,
KaKie€ UMEHHO YCJIOBHUS HEOOXOAMMBI JJIsl TIOJIyYEHHUs CTaTyca dMaHCUITMPOBAHHOTO
muua. OTcroa BO3HUKAKOT BOIMPOCHI O TOM, KaKOM TPYJIOBOM CTaXK JOJKEH MUMETh
HECOBEPILICHHOJIETHUM, Kakue (haKTOpbl YUUTHIBAIOTCS MIPU OJI0OpPEHUU XOJ1aTaiicTBa
POAUTENSIMU UITA OPTaHAMU OTIEKH.

CoBpeMeHHas (pOopMyJIHMpPOBKA YKa3aHHOW HOPMBI, HA HaIll B3TJIS, TIPUBOJUT K
HECTaOUJIbHON TPABONPUMEHUTEIHLHON MPAKTUKE W J100aBIsIET HEOOXOIUMOCTh I0-
Jy4aTh COIJIaCME POAMUTENEH WM OpraHa ONEKH, YTO HE BCEr/la COOTBETCTBYET IO-
TPEOHOCTSIMHU HECOBEPILIEHHOJIETHETO. ITo MHEHUIO A.A. EMenuHoM
1 M.J1. EMENBAHOBOW: «IIPU YMAHCHUIIALIMN HECOBEPIIEHHOJIETHETO, COTJIACUE 3aKOH-
HBIX MPEJICTABUTENECH TOJKHO PAcCMaTPUBATBHCSA TOJBKO KakK 3JIEMEHT MHPOLETypPbl

AMaHCHUNAIlMU, a HE KaK 00s3aTebHbIN (DAKT, JOCTATOUHOTO AJIsi OOBSBICHUS HECO-
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BEPIIECHHOJIETHETO TOJHOCTBIO JIEECIIOCOOHBIM, TaK KaK CYIIECTBYET CyneOHBIN IO-
psagok» [4, c. 116].

I1.B. Jlonrak u P.C. JlaHuneHKO B CBOEM HCCJICIOBAaHUU TakKe 0OpaIllatoT BHU-
MaHHE Ha HECOBEPILIECHCTBO 3aKOHOJATEJILCTBA B YACTH 3aHATUSA MPEANPUHUMATEIb-
CKOW JIESITEIbHOCTH KaK OJHOTO M3 OCHOBAHWI AMaHCHUMALWU, B CBSI3U C YEM OTME-
YaroT 11eJIeCO00Pa3HOCTh BHECEHHS] M3MEHEHHM, KOTOpbhIE Obl 3aKpeIUIsIf «HE caMm
(dakT ocylIecTBICHUS MPEINPUHUMATEIBCKON JIEATEIBHOCTH C COIJIACHS €TI0 3aKOH-
HBIX MPEJICTABUTENCH, a JINIIb HAMEPEHHS ee ocyIecTBiIeHus» [3, c. 102].

Enie ogHO HECOBEPIIEHCTBO 3aKOHOAATEIBCTBA CBA3AHO C OTCYTCTBHUEM ITOJIHO-
ro MepeyHs OCHOBAHUI MPU3HAHUSA IPa)/JIaHWHA MOJHOCTHIO JieecnocoOHbIM. Tak, B
cratbe 27 'K P® OTCYyTCTBYIOT MOJOKEHHUS, 3aKPETUIIONINE TPHOOPETEHUE J1eeCIIO-
COOHOCTH ¢ MOMEHTa BCTYIUJICHUsS B Opak. JlaHHbIE MOJOXKEHUS PETIAMEHTUPYIOTCS
cratbeit 21 'K P®, uro, Ha Ham B3risa, HEKOPPEKTHO, MOCKOIBKY BCTYILJICHHE B
Opak Tak)ke OTHOCUTCS K OJHOMY M3 OCHOBaHUM 3MAaHCHUMAINH, BBUY YErO CUUTAEM
HEOOXOMMBIM 3aKpPENUTh JIaHHBIE IOJIOKEHUS B CTaTh€, MOCBSIICHHON 3MaHcuIa-
UM,

[IpoGiieMHBIM acleKTOM SBIISIETCS TAaK)K€ OTCYTCTBHUE MPABONPUMEHUTEIbHON
IPAKTUKH 110 BOIIPOCY AMAHCHUIIALMKA HECOBEPIIEHHOJeTHEr0. HecMoTpst Ha 3aKOHO-
JaTENbHOE 3aKpEIJIEHUE MOJHOMOYUI CyJla MPUHATH pellieHne 00 SMaHCUTIALIUK TTPU
OTCYTCTBHM COTJIacHsl 3aKOHHBIX NpeJCTaBUTENIel, cyAeOHas NpaKTHKa Ha Cero-
THSTHUN JI€Hb OCTAeTCsl Hepa3paOOTaHHOW, OTCYTCTBYIOT JAaHHbIE O MPHUHSITHIX pe-
LIEHUSX, YTO, HA HAI B3IV, SBJISIETCS BECbMA CEPHE3HBIM YITYILEHUEM.

CnoxxuBLIyrOCS CUTYALINIO aHAJIM3UPYET B CBOEM UccIen0Ba-
Huu H.A. A6nsatunoBa u 3.9. AKMyJaeB, KOTOPbI€ CyIIHOCTh MPOOJIEMbI CBSI3BIBAIOT
C «HEHaJIeXKAIIUM MEXaHU3MOM pean3alii HOpM 00 SMaHCUNAINK U (POpMaTIbHBIM
HOPSAJIKOM PACCMOTPEHHUSI MPOLEAYPhl HA YPOBHE OPraHOB ONEKU W MOMNEYHUTENHCTBA
B CHUIy OTCYTCTBHS B 3aKOHE YSTKUX TPeOOBaHUH U Kputepues» [2, c. 197].

[TockonbKy cyaeOHasi MpakTUKa HE YCTOsUIach, CyAbl MOTYT TPaKTOBAaTh IOJIO-
xeHus ctatbu 27 'K PO no-paznomy, 4To Takxke siBasieTcss HepocTaTkoM. CuuTaem,

YTO ISl PEIICHHs TAaHHOW MpoOJieMbl HEOOXOIUMO MPOPadOTaTh MOPSIOK MPUHSITHS
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pelIeHNs CyAaMU [0 BOIIPOCAM IPU3HAHUS HECOBEPLICHHOJETHUX MOJHOCTHIO J€ee-
criocoOHbIMH, HarpuMep, B popme Tloctanosnenus [1nenyma Bepxosnoro Cyna, Ko-
TOpoe Obl PErJIaMEHTHUPOBAIO y4YET CyJaMHU ONPENEICHHBIX OOCTOATENBCTB Jeia,
yKa3bIBaJI0 Obl HA KOHKPETHBIC OCHOBAHHWS AMAHCHUIAIIMY M YCTAaHABJIMBAJIO UHBIE ac-
IIEKThI, HAIIPUMEP, BUJIbI HCTOYHUKOB JIOXOJa WJIM CPOK TPYAOBOI'O CTAXkA.

Co3nmaHue Takoro JOKyMEHTa MO3BOJHUT AOOUTHCS €IMHOOOPA3HOTO TOIX0/a B
IPUMEHEHUH HOPM M YCTAHOBJICHUS €UHOMN JIEKTPOHHOU 0a3bl CyJeOHBIX PEIICHUN
10 BOITPOCAM dMAHCUIIALUH.

Kpome Toro, Ha ceromHsIIHMA JeHb TaK U HE OBLIM OIpeeieHbl KPUTESPUHU
OIICHKH TICHXOJIOTHYECKON 3PEIOCTH M jieecriocoOHocTH. Kak M3BECTHO, OCHOBHOM
KPUTEPUNA SMAHCHUIIALMU — 3TO TOTOBHOCTh HECOBEPIICHHOJIETHETO CAMOCTOSTEIIBHO
HECTH OTBETCTBEHHOCTh 32 CBOU MOCTYNKH. OJHAKO HU B OJJHOM HOPMATHUBHOM JI0O-
KYMEHTE TaK U HE ObUIM 3aKpPEIUICHbl KPUTEPUM OLICHKU TMOJHOM J1€eCIOCOOHOCTH,
YTO MOPOKAAET CYOBEKTUBHOCTh PEIIEHUN CyJel U COTPYAHUKOB OPraHOB OINEKU U
MONCYNTEIIbCTBA.

Jlns petieHust JaHHOW MPOOJIEMbI CYMTAEM HEOOXOUMBIM OPTaHU30BATh CEMU-
Hapbl JJIA COTPYJAHHKOB OPraHOB ONEKH M CYJEH, KOTOphIE pa3pemarT jaeina o0
sMmaHcunanud. Ha Hamn B3riaan, CHoenUaIucThl JOJDKHBI 00JIagaTh HOCTATOYHBIMH
3HAHUSAMH B 00JIACTH TICUXOJIOTHH, TIEJarOTUKNA U COLMAIBHOU paOOThl, UTOOBI MpPHU-
HUMAaTh 0OOCHOBAHHBIC PEIICHUS O JACECIIOCOOHOCTH J0 HACTYIUICHHS COBEPIICHHO-
netus. Takke cuuTaeM HEOOXOJIUMBIM CO3/1aTh JIOKYMEHT, Harpumep, B hopme Me-
TOAMYCCKUX PEKOMEH AN, KOTOPBIM ObI 3aKPEILISI CIIOCOOBI OIIEHKH 3PEJIOCTH JIH-
11a, 3asIBUBIIIETO JKEJIAHUE CTaTh MOJHOCTHIO 1€€CIIOCOOHBIM.

[ToaBOI UTOT BBIIIEU3TI0OKEHHOMY, MbI IIPUIIUIM K BBIBOAY O TOM, UYTO HHCTUTYT
SOMAaHCUIIAIMUA B IPAXKIAHCKOM IIPABE BCE K€ HYXKIACTCA B YIYUYILICHUU U YTOUYHEHUU
HEKOTOPBIX IMOJIOKEHUM.

B pamkax naHHOW Hay4yHOW CTaThbM HaMHM OBUIA BBIICJICHBI CIEIYIOIIUE MPO-
OJIEMHBIE aCIIEKTHI:

— HECOBEPUICHCTBO 3aKOHOAATEIIbCTBA;

— OTCYTCTBHUE MTPABONPUMEHUTEIBHON MTPAKTUKHU B 00JIACTH IMAHCHUTIAIUY;
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— OTCYTCTBUE JIOKYMEHTOB, PETJIAMEHTUPYIOIIUX MTOPSAIOK OLIEHKHU 3PEJIOCTH.
Takum oOpazom, pelieHue nMpodIeM SMaHCUIIALIMKA B TPAKIAHCKOM IpaBe Tpe-
OyeT KOMILJIEKCHBIX Mep, BKIFOYAIOIINX COBEPIICHCTBOBAHUE TOJIOKCHHUMN cTaThul 27
I'K P®, co3nanue 251eKTpOHHOM 0a3bl Cy1eOHON MPaKTUKH, a TaKKe 3aKpeIyICHHE Ha

3aKOHOAATCIIbHOM YPOBHC KPUTCPUCB OLICHKHU I[GGCHOCO6HOCTI/I rpaxiaaH.
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