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Caguenxo Tamvana Cepzeesna

CTY/ICHTKA
Hayunwiii pykogooumenw
Kopnarosea Ceemnana Buxmoposna

KaHJI. FOpHJI. HayK, JOLICHT

®I'BOY BO «baiikanbCkuii rocy1TapCTBEHHBI YHUBEPCUTET

. UpkyTck, UpkyTckas o6macTh
POJIb JIOTUYECKOM ONEPAIINU «JIEJTEHHUE» B IIPABOBOM C®EPE

Almomauuﬂ: 6 cmambse anajausupyemcs jocudecKkasl onepayus oenenue. Iloxa-
3vbleaemcs ee 3Ha4yeHue 6 npaeoeod ccﬁepe. ,Z]eﬂaemCﬂ 661600 O BANCHOCMU JlO2UYe-
cKoll npasuibHocmu  U3J10HCEHUA qubopMauuu Kak, CO6CW16€HHO, 6 npasoevlx
mexkcmax, mdk u 6 npakmuqecmﬁ oessmenbHoCcmu npeécmaeumeﬂeﬁ IOpuaMll€CKMX

npogeccuii.

Knrwouesvie cnoea: JlocuKa, jocuvecKkaslt npasujlibHoOCnlb MblUllleHUs, j102udecKas

onepayus «OeﬂeHue», npaesomeopdecmeo, npasonpumeHerue.

MoskeT Ka3zarbCsi, YTO MIIABHOE IJIsl FOPUCTA — 3HAHUE MPaBa, COAEPKAHUS KOJECK-
coB. Ho, kpome 31010, OONBIIIOE 3HAYEHHE UMEET 3HAHUE 3aKOHOB U MPAaBUJ pallio-
HaJIbHOTO MBIIIJIECHUS. B 3TOM OTHOIIIEHUM JIOTHKA — 3TO HE CKy4Has HayKa W3 Ipo-
[IJIOTO, a PyHJAMEHT, Ha KOTOPOM CTPOUTCS BCE IOpUANYEcKoe MbluieHne. Kak Bep-
HOo ykazaHo C. B. KopnakoBoii, «uis mnpodecCHOHAIBHON AESATEILHOCTH HOPHUCTa
3HaHHWE JIOTUKA HMMEET 0cOo00€, €CIM HE OMpeesioniee, 3HaYeHHE, MOCKOIbKY
MPaBOTBOPUECTBO U MPABONPUMEHUTEIbHAS TPAKTUKA MPEABIBISIOT BEICOKHE TPEOO-
BAaHMS K YMEHHIO FOPUCTA PALIMOHAIBHO MBICIATHY [ 1, C. 5].

OnHoil 13 MOJE3HBIX U UHTEPECHBIX TeM B Kypce «JIorukm» siBisieTcst onepanus
neneHus noHsaTuid. Bpojae Obl «1eUTh» MBI yMeeM ¢ JieTcTBa. Ho B mpaBe 3Ta omnepa-
IS TPEBPAIIAeTCsl B MOITHBIM HHCTPYMEHT CHUCTEMaTH3aIliu, 0€3 KOTOPOTO 3aKOHBI
MIPEBPATUIIMCH OBl B Kallly, a CyIblU HE MOIJIM Obl BBIHOCUTbH CIPABENJIUBHIE MPUTOBO-

pbl. B 37Ol cTarhe xoTenock Obl MOAPOOHO, HO MPOCTHIMU CIIOBAaMHU pa3odpath, 4TO
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TaKoe JCJICHUE MOHATHN, KaKUe Yy HETO €CTh MPaBWia U MoUyeMy 0e3 HEro He MOXKET
00ONTHUCH HU OJIUH IOPUCT.

Jlymaetrcsi, 94To omepanus «ICICHHUE» — 3TO «KOPOJIbY IOPUANYECCKON TEXHHKH,
MOCKOJIbKY B TIPaBe MbI TOCTOSIHHO UMEEM JIeJIO C OTPOMHBIMU MacCMBaMu MH(pOpMa-
[IUU: HOPMaMH, MPECTYIUICHUSIMH, cyObekTaMu. YToObI B 3TOM Xaoce ObUT MOPSIOK,
3aKOHOJATeNIb MOCTOSIHHO U OCO3HAHHO MTPUMEHSIET ONEPALUIO JICTICHUS.

VYkaxkeM KitoueBble cephl, TIE 3TO MPOSBIAETCS.

Cucmema npasa (Teopus cocyoapcmea u npasa,).

Bces cucrema npaBa — 3To pe3ysbTaT TMTaHTCKOM onepaiuu jaeneHus. Bee nmpaso
(menmuMoe MOHSITHE) JEIUTCS Ha OTpaciv (KOHCTUTYIIMOHHOE, TPaXIaHCKOE, YTroJIOB-
HOE U T. JI.) 10 OCHOBAHUIO «IIPEIMET U METO]I MPABOBOTO peryiupoBaHus» [4, c. 72].
Kaxxnast orpacib, B CBOIO 04epe/ib, JEIUTCS Ha MOAOTPACTIH U UHCTUTYTHI.

Knaccugpuxayus cyowvekmos npasa.

Mpl, J10nH, ¢ TOYKU 3PEHUSI 3aKOHA — HE MPOCTO «(HU3NYECKHUE JIUla». 3aKOHO-
JaTelb JEJUT HaC Ha KaTerOpUH B 3aBUCUMOCTH OT Pa3HbIX OCHOBAHUM:

— II0 CBSI3U C TOCYIapCTBOM: TpakJjaHe, MHOCTPAHIIbI, JiMlla 0e3 TpakIaHCTBa
(anmaTpupl);

— I10 BO3pacTy: HECOBEPLIEHHOJIETHUE, COBEPIICHHOJIETHUE;

— [0 JI€eCOCOOHOCTH: TMOJIHOCTBIO JA€eCnOCOOHbIE, OTPAaHUYEHHO JI€EeCOCcO0-
HBIE, HEJIEECITOCOOHEIE.

Kaxxnas u3 3TUX Kareropuii MMeeT CBOW MpaBOBOW CTAaryc, CBOM IMpaBa U 00s-
3aHHOCTH [5, c. 54].

Knaccugpurxayus npecmynnenuii (Yeonosnoe npaeo).

Ot10 xpecromaruiinbli npumep. Ecte pogoBoe nonsarue «lIpecrymnenue». Ero
o0beM orpoMeH. UToObl MPUMEHSTh pa3HbIE HAaKa3aHWS 3a pPa3HbIC JCSHUS, HYKHO
pa3lenuTh 3TOT poa Ha BULI. B YrogoBHOM KoJieKce 3TO JenaeTcsi MHOTOKPAaTHO:

— IO CTETCHU TSKECTU: MPECTYIUICHUS ACIATCS Ha HEOONBIION TSXKECTH, CPEI-
HEeH TSKECTH, THKKUE B 0CO00 THKKHE,

— 0 POJIOBOMY OOBEKTY: MPECTYIUICHUSI MPOTUB JUYHOCTH, MPOTUB COOCTBEH-

HOCTH, TIPOTUB OOIIIECTBEHHOU 0€30MaCHOCTH U T. II.
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BayTpu kaxgoro Buma — naibHeuiiee neieHue. Hanpumep, xumeHue 4yxxoro
UMYyIIeCTBa (pOo) ACIUTCS Ha KpaXku, Tpabexxu, pa300u, MOILIEHHUYECTBO B 3aBUCH-
MOCTH OT «CIIOC00a» COBEPILECHHUS], KOTOPOE SIBISIETCS OCHOBAaHUEM JICTICHUS.

Omneparnust nefeHus — «Iej0 TOHKoe». YToObl OHa Oblja BBINOJIHEHA MPABUIIb-
HOM, HY>)KHO COOJIOIaTh YeThIpe TPeOOBaHUs, KOTOPbIE MPENBABIAIOTCS JTOTUKoi. Ec-
JIM UX HapYLIUTh, NOTYyYACTCs IOPUIUYECKH HUUTOXKHBIA pe3ynabTaTr. PaccMoTpum 3tu
IpaBUJIa HA KOHKPETHBIX ITPUMEpax.

IIpasuno 1. Copazmeprocmu.

OObeM JEeIMMOro TMOHSATUSA JOJIKEH PaBHATHCS CyMME OObEMOB YJICHOB Jiefie-
Hus [3, ¢. 29]. Henb3s qenuTh, 4TO-TO YITYCTUB WM I00aBUB JUIITHETO.

Bo3MmokHa ommOka JeieHus «C JIMIIHUMU YjieHaMuy: Hanpumep, «Crenku Obl-
BaIOT OJTHOCTOPOHHUMHU, JIBYCTOPOHHUMH, MHOTOCTOPOHHUMU U BBITOIHBIMWY. [Ipu-
3HaK «BBITOJIHOCTHY HE SIBJISICTCS OCHOBAaHUEM I JICJICHUS CIIETIOK MO KOJUYECTBY
CTOPOH. DTO JUIIHUM, UHOPOAHBIN YICH.

IIpasuno 2. Hecoemecmumocmu.

UsieHsl ieNieHusl TODKHBI UCKITtoUaTh Apyr Apyra [3, ¢. 30]. Henbsst, 4To0ObI 01uH
U TOT XK€ MPEAMET MOXKHO OBLJIO OTHECTH Cpasy K JByM BujaM. Bo3mokHa ommbOka
«TepeKpelMBanusa» NOHATUN. Ecnu Mbl pa3znenuM, HarpuMep, «COTPYAHUKOB IMOJU-
LMW» Ha «ONEPYIOJIHOMOYEHHBIX)», «CJIEI0BATeNIel» U «yYaCTKOBBIX», 3TO JEJIECHHUE
KOPPEKTHO. A ecn Obl MBI pa3Jeiuiid UX Ha «OIMEpPYyNOTHOMOUCHHBIX», «JIIOACH B
dbopMe» U «CIOPTCMEHOB», TO OJIMH ONEPYNOTHOMOYEHHBIH MOT OBl MMONACTh BO BCE
Tpu rpynsbl. st mpaBa 3TO HEAOMYCTUMO.

IIpasuno 3. Oono ocrnosanue.

Henb3st nenutsb, mpeiras ¢ OAHOTO MPU3HAKA Ha JIPYroil. ITo omnlOKa Ha3bIBACT-
cs «monMmeHa ocHoBanus» [3, c. 30]. Hampumep, «Ipaknane aensitcs Ha MY>KUMH,
KEHIIMH ¥ IEeHCMOHEepOB». CHavasia Mbl B35UIM OCHOBAHHE «I10JDY, & TOTOM MOJIMeEIIa-
JIM OCHOBaHUE «BO3PACT U COLMANIbHBIN cTarycy. [lonyuunnack norudyeckas u 1OpuIu-
Jyeckasi Hepazoepuxa.

IIpasuno 4. Henpepvignocmo (unu nocieoo8ameibHOCb).
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JleneHnvie MOMKHO UATH OT pojia K OMMKalIIMM BUaM, HEJB3S JIENaTh «CKAuK.
Hanpumep, ommbka «ckadok B feneHun»: «lIpectyrienus aensTcs Ha Kpaxku, rpade-
KU ¥ KapMaHHbIC Kpaxn». KapMaHHas kpaxa — 3TO HE BUJ MPECTYTUICHUS, a BUJT Kpa-
xu. [IpaBusibHO ObUIO OBI: CHayana pasleNiuTh MPECTYIUICHUS HA BUJBI (Kpaka, rpa-
0eXK...), a 3aTeM yXkKe KpaxKy pasesIuTh Ha MOABHIbI (KapMaHHasl, KBAPTUPHAS U T. 11.).

Takum 00pa3oM, UCXOAs U3 U3JI0KEHHOTO, JyMAeTCsl, YTO FOPUCT — 3TO HE XOJs-
yasi SHUUKIIoNenus ctareid. KOpucT — 310, B epByI0 ouepeib, YeJI0BEK, KOTOPbIA yMeeT
CTPYKTYpUpPOBaTh WH(MHOPMAIIMIO, BUACTHh 00IIee U YacTHOE, poa U Bua. Omeparus ne-
JIEHUS — 3TO 0A30BbIN HHCTPYMEHT JJIs TAKOW CTPYyKTypu3anuu. OHa MO3BOJISIET:

— 3aKOHOZATEeII0 — CO3/1aBaTh CTPOMHBIC U HEMTPOTUBOPEUUBBIE KOJEKCHI;

— CIIEZIOBATEIIO0 U CyAbE — TOYHO KBATU(UIIMPOBATH JCSHHUE, HAXOAS €My €IUH-
CTBEHHO BEPHOE MECTO B CUCTEME MPECTYIUICHUN;

— aJIBOKAaTy — YE€TKO OTJACNATHh OJHHW OOCTOATEIHCTBA JEa OT APYTHX, CTPOUTH
JIOTUYHYIO 3aILHUTY.

be3 BnageHust 3TOi omepaiuell HEBO3MOXKHA IOpUAMYEcKass TexHuka. M kak
CIIPABEMIIMBO 3aMEUEHO YYCHBIMH, «Pa3BUTHE JIOTUYECKOTO MBIIIJICHUS — 3TO IIEib
U3y4eHHs JIOTUKW» [2, c. 3]. Jlms ropucta 3Ta 1enb — npsiMoi myTh K npodeccuoHa-

JTU3MY.
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