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Moozaneeckan Examepuna Anexcanoposna

CTYJIEHTKa
Yuzpuna Enena Brhaoumuposna

KaHJ1. 9KOH. HayK, JIOIICHT, IOI[EHT

OI'bOY BO «balikaibckuii rocyaapCTBEHHBI YHUBEPCUTET)

. UpkyTck, UpkyTckas o6macTh
®OPMbI (MCTOUYHUKHN) ITPABA: TEOPETHKO-ITPABOBOM ACITEKT

AHHOmMauuna: 6 cmamve ABMOPAMU PACCMAMPUBAIOMC OpMbL (UCIMOYHUKU)
npasa, onpeoensemcs ux cyuHocms u cooepoicanue. OCHOBHOe GHUMAHUE YOeNeHO
CYUWeCmMBeHHbIM NPUSHAKAM (OpM (UCTMOYHUKO8) Npasa, a makdice ux Kiaccugpura-
yuu. /enaemcs 6b18600 0 MOM, 4MO 3HAYUMOCMb UCCAe008aAHUSL POPM (UCMOYHUKOSB)
npasa 3aKuo4aemcs 8 OCMbICAEHUU UX CUCEMbl, YO NO360Jisem YRopa0o4Uums 3Ha-
HUsL 0 npage KAK COYUAIbHOM S6IEeHUU 8 YeloM, MAK U YCKOPUms npoyecc noucka

HYJ#CHOU NPABOBOT HOPMbL TUOO Npeonucanus 8 cpepe npasonpuMeHeHus.

Knioueevle cnosa: gopmvl npasa, ucmouHuku npasa, npusHaxu Qopm npasd,

Knaccugpuxayus popm npasa, npagonpumeHenue.

[IpaBo — 3TO OJMH U3 00S3aTENIbHBIX U HEOTHEMJIEMBIX UHCTUTYTOB U yCJIOBHUH
CYILIECTBOBAHMSI U PA3BUTHS KaXKJOTO COBPEMEHHOTO rOCy/IapcTBa U OOIIeCTBa, KOTO-
pO€ TOJIKHO MMETh BHEIITHEE BBIPAXKEHUE B OOBEKTHUBHOUN PEabHOCTH, B TPOTUBHOM
Cllydae peryaupoBaHUE OOIICCTBEHHBIX OTHOIICHWH, OTIWYAIOIIUXCS KpailHeh cre-
MEHBI0 pa3HOoO0Opa3usi, CTAHOBUTCS HE MPOCTO 3aTPYAHUTEIHHBIM, HO B OMpE/EIIcH-
HOM CTerneHu HepeasibHbIM. [IpaBoBbIE€ HOPMBI, MTOJIOKEHUS U TIPEANKUCAHUS TOJIBKO B
TOM clly4ae MOTYyT HauOosiee 3(pPEKTUBHO OCYIIECTBIISITh CBOE MCTUHHOE Ha3Haue-
HUE, KOTOPOE 3aKII0YAeTCsl B PEryIMPOBAHUN OOIIECTBEHHBIX MPABOOTHOIIECHUH, KO-
IJla OHU YIOPSIOYEHBI K HAXOJATCS BO B3AUMHOM COIVIACOBAHUU U COTIOAYMHEHUHU.

ITox mpaBOM B COBPEMEHHOM OTEYECTBEHHOW HOPUANYECKON NOKTPUHE MPUHATO
MMOHUMATh CHCTEMY 00I11e00s3aTeNbHbBIX, (DOPMATBHO-OTIPEICIICHHBIX, IIPUHUMAEMBIX

N YCTAaHABJIMBACMBIX B OIIPECACIICHHOM IOPAAKEC, TapaHTHUPOBAHHLIX TIOCyaAapCTBOM
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MpaBUJI U HOPM TMOBEACHUS, PETYIUPYIOMINX OOIIECTBEHHbIE OTHOMIEHus [6, c. 117].
Kak nmomyepkuBaercs y4eHbIMH, MPABO MPEJCTABISAECT COOONM HUCTOpUUECKH 00YyCIIOB-
JIEHHOE COLIMAJIBHOE SIBJICHWE, HEPA3pPBhIBHO CBSI3aHHOE C MOJUTUYECKON M JTyXOBHOM
chepamu 001IeCTBEHHON *KU3HU. IMEHHO TIpaBoO SIBJISIETCS TOW CUCTEMOM, YIOpsiio-
YEHHOM COBOKYITHOCTBHIO HOPM M MPaBHII, YCTAHABIUBAIOIINX OMpPEEICHHbIC TPaBU-
Ja B3aUMOJICHCTBUS JIt0AeH B 001IeCTBE, (PYHKIIMOHUPOBAHUS TOCYapPCTBEHHBIX WH-
cturyToB [1, c. 23].

Opnnaxo, pasmenss mosuruio M.EO. Cniupuna, gymaem, uto mon ¢opmoit (uc-
TOYHUKOM) TIpaBa CJEAyeT MOHUMATh (OpMajbHO ONpENEICHHBIN, TPUHIATHIA Ompe-
JICJIEHHBIM OpPraHOM IyOJIMYHOCTH B YCTAHOBJIIEHHOM B TOCYJapCTBE HOPSIKE IOpU-
OUYECKUA JOKYMEHT, UMEIOLIUI ONpEAEIICHHbIE PEKBU3HUTHI, COIEPHKAHUEM KOTOPOTO
SBJISIFOTCSI COOTBETCTBYIOIIME MTPABOBbIE HOPMBI U MpaBuia [7, c. 24].

[Ton ¢opMoli (MCTOYHMKOM) TpaBa MpeAjiaraeTcsi paccMarpuBaTh CHOCO0 €ro
BHEILIHETO OTPaXEHUSI B OOBEKTUBHOIN PEaJbHOCTH, CIIOCO0 OOBbEKTUBU3AIIMH TTPABO-
BbIX HOPM U MPaBUJ, KOTOPBIA 00yCIIOBINBAET HAJMUYNE BO3MOXKHOCTHU JIOBECHUS UX
COJIepaHusl 10 CyObEKTOB COOTBETCTBYIOIIMX IMPABOOTHOIICHUH [8, c. 126], koTO-
pBI TIOATBEPAKAAET €ro oOLIe00s13aTeNbHBIN AJI1 UCIONHEHUsT XapakTep. BrinonHe-
HUE CyOBeKTaMu OOLIECTBEHHBIX MPABOOTHOIIECHUM, 3aKPEIUICHHBIX B IOJIOKEHUSIX
(dopM (MCTOUYHHMKOB) MpaBa 00ECIEYUBAETCA BOZMOXKHOCTBIO MPUHYKIIEHUS, TIPUMe-
HEHUs TapaHTUI U CaHKIUI co CTOpOHBI rocynapcTBa. HeoOxoaumo ocobo nmomuepk-
HYTh TO OOCTOSITENICTBO, YTO (hopMa (MCTOUYHMK) TIpaBa SBISETCS OJHOM W3 LEH-
TpaJIbHbIX KaTeropuil U OHUM U3 Hanbosee (QyHIaMEHTaIbHBIX MOHITHI COBpEMEH-
HOM OTE€YECTBEHHOW OPUINYECKON JTOKTPUHBI.

CyurHocTth (hopMbI (MCTOYHUKA) TIpaBa OMPENEISIeTCsl COBOKYITHOCTBIO €ro MpH-
3HAKOB, K KOTOPBIM OTHOCHUTCS CIEAYIOLINE.

1. HopmatuBHBIN XapakTep (Gopmbl (MCTOYHMKA) MpaBa, T. €. coAep:kaHue Qop-
MbI (MCTOYHHUKA) MTpaBa COCTABJISAIOT TPAaBOBbIE HOPMBI U ITpaBuUIIA.

2. O0s3aTenbHBIN  JJIS1 UCTIONHEHHUS XapakTep (opmbl (MCTOYHHMKA) TIpaBa,

T. €. IpCAIINCaHus, 3aKPCINICHHBIC OTCYCCTBCHHBIM 3aKOHOAATCIIEM B ITOJOKCHHUAX
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(dopMBbI (MCTOYHHKA) TPaBa, MPUHATOTO B YCTAHOBIEHHOM MOPSAKE, SIBISIOTCS 00IIe-
00s13aTeNIbHBIMU JIJIs1 BCEX CYOBEKTOB OOIIECTBEHHBIX OTHOLLIEHUH.

3. OGecrieueHne 0053aTeIbLHOCTH BBIMIOJHEHUS HOPM M TpeOOBaHUM, CONEpIKa-
IIUXCSI B TIOJIOKEHUAX (POpPMBI (MCTOYHHMKA) MPaBa MEPAMU T'OCYapCTBEHHOIO IpH-
HYXICHHsI, HCIIOJIb30BAHUEM OIPEJECIICHHBIX rapaHTuil U caHkuuil. Tak, Hanmpumep,
00513aTeIbHOCTh BBINIOJHEHUS MTPABOBBIX HOPM U IPABUJI, COIEPIKAIIMXCS B IOJIOKE-
HUSX YTOJOBHOTO Kojiekca P®, 1 3akiito4aroIuxcs B 3alpeTe OCYIIECTBICHUS BCEMU
0e3 UCKIIIOYCHHUSI JTUIIAMH, HAXOSAIIUMUCSA Ha TEPPUTOPUN OTEUYECTBEHHOTO TOCYAap-
CTBa, 0OecIieueHa NPUBJICUEHUEM BUHOBHOI'O JIMIA K YTOJIOBHOM OTBETCTBEHHOCTH U
HA3HAYEHUS €EMY YIOJIOBHOIO HAaKa3aHUs B CIy4ae HapyLIEHUS TaKOBBIX.

B yueGHoil nuteparype noja kiaaccuuKalyei B [eJIoM MpeaaraeTcsi IOHUMaTh
U paccMarpuBaTh BBIJIEICHUE TPYIII, KJIACCOB SIBJICHUM B 3aBUCHMOCTH OT ONpele-
JIEHHOTO KpUTEpHsl ee mpoBeneHusd [2, c. 22]. MccnenoBanue kiaccuukanuu onpe-
JIEJIEHHOTO MPaBOBOIO, OPUINYECKOTO SBJICHUS MO3BOJISIET YHOPSAIOUYUTH MHOKECTBO
€ro MpOSBIECHUI C Liebl0 HanboJiee AETATLHOIO N3y4YEHUS.

Knaccuduxanus dbopm (MCTOUHHMKOB) TpaBa OCYLIECTBISIETCS HAa OCHOBAHUU
CJIEIyIOIUX KPUTEPUEB.

1. B 3aBucumoctu oT cdepbl NPOUCXOKACHUS BBLACISAIOTCS BHYTpUTOCYyAap-
CTBEHHbIE (POPMBI (MICTOUHHUKM) TTpaBa U (HOpMbI (MCTOUHUKH) IIpaBa MEKIyHApPOIHO-
IIPaBOBOTO XapakTepa. BHyTpurocynapcTBeHabie Gopmbl (MCTOYHUKH) TIpaBa U ¢Gop-
MbI (MCTOYHUKH) MpaBa MEXIAYHAPOJHO-MPABOBOIO XapakTepa pa3iudaroTcs MEXIy
co00i1 B 3aBUCUMOCTHU OT XapakTepa pa3padOTKH, CO3/1aHus U NpuHATUSA. BHyTpuro-
cynapcTBeHHbIe (HOpPMBI (MCTOYHUKH) MpaBa PEriiaMeHTHUPYIOT OOIIECTBEHHBIE OTHO-
IIEHUS! HALIMOHAJILHOTO XapakTepa, B TO BpeMs Kak (hOpMbl (MCTOYHUKH) IIpaBa MEXk-
IYHapOAHOTO XapaKTepa yCTaHABIMBAIOT OINpPEJEICHHbIE MpaBWila U HOPMBI, 00s13a-
TEJIbHBIE K WCIIOJHEHUIO HA TEPPUTOPUM HECKOJBKMX rocynapcts [4, c. 81]. Mcrou-
HUKaMH 3/1€Ch SIBJISIIOTCS, HAIPUMEDP, JOTOBOPBI, MAKTHI, ACKIapallui, PE30TIOIUY;

2. B 3aBHCHMOCTH OT HOPUAMYECKONM 3HAYMMOCTH M CHJIBI BBIIEISIOTCS TAKUE
dbopMbl (MCTOYHUKHM) TIpaBa, KaK OCHOBHBIC M JOMOJHUTENIbHbIC. Tak, OCHOBHBIC

¢dbopMBI (MCTOUHUKH) TpaBa COJEPKAT MIPABOBBIC MPEANMUCAHNS, PErTIaMEHTUPYIOIINE
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oTpeeNeHHyI0 chepy OOIMIEeCTBEHHBIX OTHOIICHUH B 1IEJIOM, B TO BPEMS KaK MPHUHS-
TUE JIONOJHUTEIBHBIX (OpM (MCTOYHMKOB) IpaBa HAMPABIECHO HA OCYIIECTBICHHUE
Ooree neTanbHON MPAaBOBOM peraMeHTAllMd KOHKPETHBIX MPaBOOTHOIICHH, KOTO-
pbie BO3HUKAIOT B paMKaX OIPEIEIEHHOTO MPAaBOBOIO MHCTUTYTA. Tak, MOJIOKEHUSIMU
CewmeitHoro komekca PO pernameHTHpYyeTCsl BECh KPYT OOIIECTBEHHBIX MPABOOTHO-
IIEHU, BO3HUKAIOIIUX MEXIY ujeHaMH ceMbH [3, c. 20], B TO BpeMs Kak MpaBOOT-
HOIIICHUSI, CBSI3aHHbIC, HAIIPUMED, C PENPOAYKTUBHBIMH IMpaBaMU Tpa)kIaH, perysu-
PYIOTCS TIOJIOKEHUSIMHA COOTBETCTBYIOIIETO (pemepanpHOoro 3akoHa [5, ¢. 11].

3. B 3aBUCUMOCTH OT HUCTOPUYECKUX MApaMETPOB BBIJACISIOTCS MEPBUYHBIE U
BTOpUYHBIC (TPOU3BOAHBIE) (OPMBI (MCTOYHUKH) TipaBa. [lepBUYHBIMH Cpelnu HUX
SIBJISIIOTCS TIOSIBUBIIMECS HA paHHUX ATalax CTAaHOBJIEHHUS MPaBOBOM CHCTEMBI IOCY-
napcTBa (MpaBoBble OObIYAM, MPABOBLIE MPEIEICHTHI), B TO BPeMsi KaK BTOPUUYHBIC —
CO3/1aBaJIMCh 3aKOHOAATENIEM MO3IHEE.

4. B 3aBUCUMOCTH OT croco0a (uKcalluu BbIJCSIOTCS MUCAHbIE U HEMHUCAHbIE
(dbopMBbI (MCTOUHUKH) TTPaBa.

5. B 3aBUCHUMOCTH OT CTENEHH PACHPOCTPAHEHHOCTU BBIACIISIIOTCS TPaaUIMOH-
HbIe POpPMBI (MCTOUHUKH) MPaBa, KOTOPbIE UMEIOT MECTO BO BCEX MPABOBBIX CUCTEMAX
COBPEMEHHOCTH (3aKOHBI, MOA3aKOHHBIC aKThl) U HETPAJAUIIMOHHBIE (OPMBI (MCTOY-
HUKH) MpaBa, KOTOPbIE XapaKTEPHBI ISl OTACIBHBIX MPABOBBIX CUCTEM U TOCYIApPCTB
(CyneOHBIN MPEIIEC/ICHT).

Takum oOpaszom, kiaccudukanus (Gopm (MCTOUYHHUKOB) MpaBa MOAPa3ZyMeBAET
1oJ; cOOOM BBIJICTICHUE WX OTACIbHBIX BUJIOB U PA3HOBUIHOCTEH B 3aBUCUMOCTH OT
onpeneneHHbIx kKputepreB. Cpenu Hanboliee pacpoOCTPAHEHHBIX KPUTEPUEB Kilac-
cuukanuu GhopMm (MCTOYHUKOB) TpaBa CIEAYET OTMETHTH Cepy MPOUCXOXKICHHUS,
IOPUIUYECKYIO 3HAYMMOCTh M CHJTY, ICTOPUYECKHE MapaMeTphl, crocod (uxcaium,
CTENEeHb pacnpocTpaHeHHOCTHU. [IpakTuyeckast 3HaYMMOCTh UccienoBanus Gpopm (uc-
TOYHUKOB) MpaBa 3aKIIOYAETCS B TOM, UTO MIyOOKOE 3HAHWE UX CHCTEMbI MO3BOJISET
YIOPSAOYUTh 3HAHUSI O MpaBe KaK COLMAILHOM SIBIICHHHM B 1IE€JIOM, TaK U YCKOPHUTH
MpoIiecC MOKUCKa HY>KHOU ITPaBOBON HOPMBI JTUOO MPEANUCaHNs B paMKaX OCYIIIECTB-

JICHHUA HpaBOHpI/IMeHI/ITeHBHOﬁ ACATCIBHOCTH.
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