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arpapsbiii yausepcuteT um. 1. T. TpyOununay»

r. Kpacnonap, KpacHomapckuii kpaii

MPOBJEMbI PACCMOTPEHUSI MUPOBBIM CYIBEM I'PAXKTAHCKHUX
JAEJI B TIOPAAKE NCKOBOI'O ITPOU3BOJACTBA

AHnomayua: ¢ cmamve npogeoeH aHaiu3 NOpsOKa UCKOBO20 NPOU3BOOCMEA Y
MUPOBBIX CyOell 8 PAMKAX 2PANXCOAHCKO20 cyoonpouszsoocmsa. 1lo pezyriemamam uc-
c1e008aHusi ObLIU BbIABIEHbL HEKOMOpble NPOOeMbl, CE8A3AHHbIE C HeNOIHOMOU Npa-
806020 pe2yIUPOBaAHUs OMOETbHBIX NPOYECCYAIbHbIX 80NPOCO8, CEA3AHHbIX C NPUHS-
muem peuleHutl MUpOBbIMU CYObIMU 8 PAMKAX 00bIYHO20 UCKOB020 NPOU3BOOCMEA, a

makaice ¢ paccmompenuem 0ell 8 nopsoKe YNpoujeHHO20 NPoU3800Cmad.

Knioueevie cnoea: epasxcoanckuii npoyecc, uckogoe npouz8o0cmeo, YnpoujeH-

HOe NPOU3800CME0, MUPOBOL CYObsl, CYObl 00Well IOPUCOUKYULU.

I'paxxmanckue nena, KOTOpble MUPOBOM Cylbsl BIIPaBE paccMaTpHUBaTh U paspe-
1aTh 10 CYIIECTBY B MOPSIIKE HCKOBOTO MTPOU3BOJCTBA, IEPEUNCIICHBI 3aKOHOAATEIEM
B CT. 23 I'pakaaHcKoro mpoiieccyaibHoro koaekca Poccuiickoin @eaepanuu (naniee —
I'TIK P®). K HuM OTHOCATCS, B YaCTHOCTH, JIea:

— O pacTop>keHUH Opaka, eclii MEX]ly CylpyraMu OTCyTCTBYET CIIOp O JIETSX;

— 0 paszfene MeXay CylnpyraMyd COBMECTHO HaXKMTOIO MMYIIECTBA IPH LIEHE HC-
Ka, He npebimaronieit 50 000 pyoneit;

— 10 UMYILECTBEHHBIM CIIOpaM, 3a UCKIIFOUEHHUEM JIe]l O HACJEI0BaHUU UMYIIIe-
CTBa U JI€J1, BO3HUKAIOIIMX U3 OTHOIIECHHUN MO CO3aHUIO0 U MCIOJIb30BaHUIO PE3YNbTa-
TOB MHTEJUIEKTyAJIbHOM JESATENBHOCTH, NPU LIEHE HMCKa, He npesbimatonieii 50 000
pyosnei;

— 10 UMYIIECTBEHHBIM CIIOPaM, BO3HUKAIOIIUM B c(hepe 3alUThl IpaB MOTpeOu-

TeJeH, mpu 1eHe ucka, e npessimarormei 100 000 pyoneit.
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[IpaBuna MCKOBOTO TIPOU3BOJICTBA OOIIETO XapaKTepa, KOTOPhIE JOJKHBI COOITFO-
JAThCS TPHU IMIPOU3BOACTBE Y MUPOBOTO CyAbH, YCTAHOBIICHBI B HOpMax noapasaena 1
pasnena I I'TIK P®. HecMoTpst Ha HanM4une ONpPENEIeHHbBIX YETKUX ITPOLECCYalbHbIX
IPaBUJI, PETYIUPYIOIIUX UCKOBOE MPOU3BOACTBO Y MUPOBBIX CyIEH, BCE KE B MPABO-
NPUMEHUTEIBHON MPAKTUKE BO3HUKAIOT MPOOJIEMBbI, CBI3aHHBIE C 0COOCHHOCTIAMH Ta-
KOT'O IMPOU3BOJICTBA.

K npumepy, cormacuo ct. 154 T'TIK P® mMupoBoil cylibsi AOKEH PacCMOTPETH
JIeJI0 B CPOK, HE MpEBbIMIAIOMMNA 1-ro Mecsa, B TO BpeMsl Kak pailOHHOMY Cyay
IPENOCTABIEHO 2 Mecsla Ha paspeuieHue aena. Cpok, yCTaHOBIEHHBIN AJIsI IPUHS-
TUS UcKa (5 JHEl), He BKIIOYAeTCsl B OOIIMI CPOK PACCMOTPEHHUS CaMoro Jieia mpu
MPOM3BOACTBE Y MUPOBOTO CyAbH, 4TO npsamo cieayet u3 1. 1 [loctanosnenus Ilne-
Hyma BC PO ot 26.06.2008 . Ne13 [1]. Taxke k uncity ocoOeHHOCTEH MPOU3BOICTBA
Yy MHUPOBOTO CyJIbH MOXXHO OTHECTH MOPSIAOK COCTaBjieHHUs pemieHus mo aeny. Co-
rmacHo 4. 3 ct1. 199 I'TIK P® mMupoBo# Cynibst BIIpaBe HE COCTABIIATH MOTUBUPOBAHHOE
pelIeHue 10 PaCCMOTPEHHOMY UM Jeiy. M3 yKa3aHHOrO Clenyer, 4To pelIeHUue MU-
POBOIO CyIbU MOXET COCTOSITh TOJBKO W3 BBOAHOM, ONMUCATEIBHON U PE30JIFOTUBHOMN
gyacTeil 6e3 He0OXOIUMMOCTU OTPAKEHUSI MOTUBHUPOBOYHON. MOTHBHPOBaHHOE pellie-
HUE COCTaBJISIETCSI MUPOBBIM CYJbEU TOJBKO B CIIy4ae, €ClId OT YYaCTHUKOB Ipoliecca
MTOCTYIIUJIO COOTBETCTBYIOLIEE 3ASIBJICHUE:

— B TeueHue 3-X JTHEeW CO THS OObSIBICHHS PE30JIIOTUBHOM YaCcTU PEIICHUSs, €CITU
YYaCTHHUKH TpoIiecca MPUCYTCTBOBAIM B CyJIcOHOM 3ace/laHuu;

— B TeueHue 15-Tu aHEH co JHS OOBSABICHUS PE30JIOTUBHOM YacTH PEIICHUS,
€CJIM YYaCTHUKH MPOIEcca He MPUCYTCTBOBAIIM B CyIeOHOM 3aCElaHuU.

B Takom ciiyuae MUpOBOH Cy/ibs 00s13aH COCTABUTh MOTUBUPOBAHHOE PEILICHHUE B
TE€UEHUE 5-TH JTHEH C TOT0O MOMEHTA, KaK K HEMY MOCTYIUT COOTBETCTBYIOILIEE 3asB-
JIEHUE OT y4yacTHHKa npouecca. O013aHHOCT, MUPOBOTO CYJbU MO COCTaBICHUIO MO-
TUBUPOBAHHOTO PEIICHUS] BOBHUKAECT TAKXKE B CJIydae, €CJIM YYaCTHUKHU MPOLECCA HE
HaIlpaBJIsId COOTBETCTBYIOIIEE 3asiBiicHue B nopsiake 4. 4 ct. 198 I'TIK PO, oanaxo,
ATO pEILIEHUE BIOCIEICTBUU CTAN0 MPEIMETOM amneiUIsiiuoHHOro obOxanoBanus. 00

3ToM jai pazbsicHeHus BC PO [2], MOTUBUPOBAB TE€M, YTO B IPOTUBHOM CIIyyae Leu
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M 33/1a9¥ aneJUIIMOHHOW CTaJNH TPAXITAHCKOTO CYIOMPOM3BOACTBA HE OyAyT JO-
CTUTHYTBI, UTO MOBJIEYET 3a COOON HapylIeHUE MpaB JIMI], OOPATUBILIUXCS C aresis-
IIMOHHOW >kani000H, peIcTaBIeHnEM, Ha CyIeOHYIO 3aIllnTYy.

MupoBble CyqpU BIPABE TAKXKE paccMaTpUBaTh Jejla B paMKaxX YIPOILIEHHOTO
npou3sBozcTBa. [lonoxenus masel 21.1 I'TIK P® npsmo He 3akpermisioT B cede BO3-
MOXKHOCTb PACCMOTPEHUSI MUPOBBIMH CYJIbSIMU JI€JI B MOPSJKE YIPOILEHHOTO MPOU3-
BOJICTBA, OJIHAKO, JAHHOE IOJOXKEHUE cieayeT u3 pasbsicHeHu [lnmenyma BC PO B
noctanoBieHun NelO [3].

Hopwmpl, kacaromuecss ompenesieHus MOpsiAKa YIPOIIEHHOTO IPOU3BOACTBA Y
MHUPOBOTO CyAbH, HOCSAT MPOTUBOPEUMBHIM Xapakrep. Tak, coracHo 4. 3 cr. 232.1
['TIK P® rpaxpaHckue Aena B MOPSAKE YIPOIIEHHOIO MPOU3BOJICTBA paccMaTprBa-
IOTCSl M Pa3pelaloTcs CyIOoM O UCTEUYECHHS 2-X MECSUEB CO JHS MOCTYIUICHUS 3asB-
nenust B cyd. OgHako, JaHHAs HOpMa HE MpelyCMaTpUBaeT 0COOCHHOCTH, YCTAHOB-
nensble B 4. 1 cT. 154 T'TIK P®, 3akperuisitomend CpoK pacCMOTPEHUS A€ MUPOBBIMU
CyIbsIMH B pazMepe He Ooiiee 1-ro Mecsa.

[IpenycMOTpeHHBI B TPOLECCYalbHOM 3aKOHE CPOK PAaCCMOTPEHUSA €1 B
YOPOIIEHHOM TOPSIJIKE B pa3Mepe 2-X MECSIIEB HE COACPKUT B ceOe UCKIIOUCHUHN U3
IpaBuia JUIsl MUPOBBIX Cynel. Bo3HuKaeT cutyanus, B COOTBETCTBUU C KOTOPOU MH-
POBOM CyIbsl JIMIIAETCS CYLIECTBYIOIIMX MPOILECCYAIbHBIX MEXaHM3MOB JIA pac-
CMOTPEHHUS JIeJI B YIPOIIEHHOM IMOPSAKE C YYETOM YCTAaHOBJIEHHBIX OCOOEHHOCTEH.
[IponieccyanbHblii CpOK MPEMSTCTBYET BEPHOMY MPUMEHEHUIO MUPOBBIMU CYAbSIMU
HCCIeayeMon npoleccyailbHol GopMmel [4, ¢.467].

ComnacHo ct. 154 TTIK P® mupoBsie cyapu paccMaTpUBaroOT JI€J0 B TeueHue 1-
ro Mecsla Co JHS MPUHATHS UCKOBOTO 3asiBJIeHUs. IMEHHO O3TOMY COOJIIOCTH CIie-
nuanbHble 15-Tu 1 30-TH AHEBHBIE CPOKH, MPEAYCMOTPEHHBIE B HOpMax 4. 2, 3 CT.
232.3 I'TIK P®, npaktnueckn HEBO3MOKHO. [IpeTyCMOTpPEHHBIN 3aKOHOM 2-X MeCs4-
HBII CPOK PaCCMOTPEHHMS Jeia JIJIi MUPOBBIX CYIed MPOTUBOPEUUT CYITHOCTH YIPO-
IIEHHOTO MPOU3BOACTBA. B TO e BpeMs opreHTHpOBaHUE Ha | Mecsll He COOTHOCH-
MO C TIPOILIECCYaIbHBIMU CPOKaMM ATaIlOB MPEIOCTABICHUS HEOOXOAMMBIX JOKa3a-

TEIBCTB 1O JAeNy. bonee mpaBUIBLHBIM MOAXOA0M K PEIICHUIO MTPoOIeMbl OyIET ycTa-
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HOBJICHHE KOHKPETHBIX CIIELHAJIbHBIX CPOKOB IMPEIOCTABICHUS OCHOBHBIX WU JIONOJI-
HUTEIIbHBIX J10KAa3aTeIbCTB B OTHOLIEHWH J€J, pacCMarpUBAaE€MbIX B YHPOLIEHHOM
IIPOU3BOJICTBE MHUPOBBIMH CyAbSIMU. B CBSI3M C HM3J0XKEHHBIM CPOK PACCMOTPEHHUS
IFPAXIAHCKUX JEJ B MOPSAKE YIPOUIEHHOTO MPOW3BOACTBA Y MHUPOBOTO CYIbH HE
JOJKEH MPEBBINIATh 1-r0 Mecsua, a CPoK ISl IPENOCTABIECHUS OCHOBHBIX U JIOIOJI-
HUTEJBHBIX JOKA3aTEeIbCTB — 5-TH U 15-TH THEBHBIX CPOKOB COOTBETCTBEHHO.

Pemenue cyna B ynpouieHHOM MOpsKE BBIHOCUTCS 0€3 MOTHBHPOBOYHOM ua-
CTH, T.€. [IyTEM BBIHECEHUS HUCKJIIOUUTEIBHO €r0 PE30NIOTUBHOM yacTH (4. 1 ct. 232.4
I'TIK P®). Ognako B 4. 3 ct. 199 I'TIK PO ay11 MupoBoro cyasu nmpenycMoTpeHa oro-
BOpKa, CBOAMMAsl K TOMY, YTO MHUPOBOM CYJIbsl MOXET HE COCTABJIATH MOTUBHPOBAH-
HOE peuieHue 1no paccMoTpeHHoMy neny. Cyabl oOmel IOpUCAUKIUU, B TOM YHUCIE
MHUPOBBIE CYJIbU, BIPaB€ U3TOTOBUTH MOTMBHPOBAHHOE PELICHHE MO CBOECH MHUIMA-
THBE B PaMKax YIPOIIEHHOTO MPOM3BOACTBA [5, c. 67]. B cnydae BrIHECEHUS MOTH-
BUPOBAaHHOTO PELIEHUS B YIPOILIEHHOM MPOU3BOJCTBE MO WHUIMATHBE CYIbU CPOK
U1 00’KaJOBaHUsl UCUYMCISAETCS C MOMEHTA BBIHECEHHUS PE30JIIOTUBHOIO PEILEHUS.
MupoBo# Cynbsi BIpaBe BBIHECTH MOTMBHUPOBAHHOE PELIEHUE IO CBOEH MHUIMATUBE,
HO CpPOK O0XKaJloBaHUs OyZI€T UCUUCIATHCS C MOMEHTA BBIHECEHMSI PE30JIIOTUBHON Ya-
cTd, X0Ts B 4. 8 cT. 232.4 T'TIK P® ycTaHOBIEHO, UTO B CIy4ae COCTABIEHUS MOTHU-
BUPOBAaHHOTO PEUIECHUS Cy/a IO 3asBJICHUIO JIUIL, YYAaCTBYIOUIUX B JIE€J€, CPOK 00Xka-
JIOBAaHUS UCUUCIISIETCS CO JHS MPUHATHS PEIIeHUs B MOJIHOM oObeme. Takoe peryinu-
pOBaHUE MPEMNSATCTBYET CBOEBPEMEHHOW peav3ali MpoLecCyalbHbIX IpaB JIHI,
YyUYacCTBYIOILIMX B JIeJe, a TaKke 0€30CHOBATEIbHO COKPAIAET CPOK 00KaJIOBAHUS.

Takum 00pa3oM, UCKOBOE MPOU3BOACTBO Y MUPOBOIO CYIbH MMEET HEKOTOPbIE
npoOnemsbl. B kauecTBe ogHON U3 MpoOaeM ObUIO BBISBIEHO MPOTUBOPEUUE MEXKY Y.
1 ct. 198 I'TIK P®, ycranaBnuBaroliei B UMIIEPATUBHOM TOPSIIKE TPEOOBAHMS K CO-
JEp’)KaHUIO PEUICHUs! Cy/la, KOTOpOE€ JOKHO COCTOSATH M3 BBOJHOM, OMHCATENIbHOM,
MOTHBUPOBOYHON M Pe30IIOTUBHOM 4acTel, U 4. 3 ct. 199 I'TIK P®, nonyckaroieit
BO3MOKHOCTh COCTaBJICHUSI MUPOBBIMH CyAbsIMH pellieHui 0e3 MOTHUBHPOBOYHOM ya-
ctu [6, c.176]. B cBa3u ¢ 3Tum npennaraem u3noxuth 4. 1 cT. 198 I'TIK P® B cneny-
FOIIEH peaaKIuu:
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«l. Peuienue cyna cOCTOUT U3 BBOAHOM, ONMKUCATEIbHON, MOTUBUPOBOYHOMN U Pe-
30JII0TUBHOM YacTell 3a MCKIIIOYEHUEM CITydaeB, MPeayCMOTPEHHBIX HacTosmuM Ko-
TEKCOM.

Mexny Hopmamu 4. 1 cT. 154 I'TIK P®, ycTtanaBiauBaroiiei cpok pacCMOTPEHUS
MHUPOBBIM CyZbEH e B pazmepe 1-ro mecana, u 4. 3 ct. 232.1 I'TIK PO, ycranaBnu-
BarolIel 00U CPOK pacCMOTPEHHUS JIe B YIIPOIIIEHHOM MOPSAKE B pazMepe 2-X Me-
CsILIEB, OBLIO BBISIBJICHO MPOTHMBOPEUME B pa3Mepe CpoKa, KOTOPBINA MPEI0CTaBIACTCS
MHUPOBOMY Cynbe s paspemienus nena. [lpennaraem 4. 3 cr. 232.1 I'TIK P® wuzno-
UTh B CIEIYIONIEH pelaKIiu:

«3. I'paxxmanckue Jena B MOPSJAKE YINPOIIEHHOTO MPOU3BOJACTBA paccMaTpHUBa-
IOTCSl U pa3peliaroTcsi CyJ0M /10 UCTEUCHHUS JBYX MECSIIEB CO JIHS MOCTYTUICHUS 3asB-
JIEHUS B Cyl, @ MUPOBBIM CYJIb€U — O UCTEUYECHUSI OJTHOTO MEcsla CO AHS MOCTYIUIe-
HUSI 3aBJICHUS B CY».

CpokH MpeaoCcTaBlICHUs] OCHOBHBIX W JIOTIOJHUTEIBHBIX JI0Ka3aTeIbCTB B pam-
Kax YIpOILIEHHOTO MPOU3BOACTBA, yKa3aHHble B 4. 2 U 3 c1. 232.3 ['TIK P® (15 u 30
JTHEW COOTBETCTBEHHO), HE OTBEYAIOT MIPOCTOTE U MAJIO3HAYUTEIILHOCTH €], KOTOPhIE
paccMaTpUBarOTCsl MUPOBBIMU CyAbSIMH B yIpouieHHOM nopsiake [7, c. 20]. [Ipenna-
raeM COKpaTUTh YKa3aHHBIE CPOKH 1O S5-TH JHEH JJI1 OCHOBHBIX JI0KA3aTENIbCTB U J10
15-Tn nHEN M JOMONHUTENBHBIX JOKA3aTeIbCTB COOTBETCTBEHHO IMPHU PACCMOTpE-
HUU JIeJIa Y MUPOBOTO CYJIbH.
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