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3axapoea Coghvss Bumanveena

CTYIEHTKA
OI'BOY BO «KybaHckuil rocynapcTBEHHbIN
arpapsbiii yausepcuteT um. 1. T. TpyOununay»

r. Kpacnonap, KpacHomapckuii kpaii

INPOLECCYAJIBHBIE OCOBEHHOCTH I'PAXKITAHCKOTI'O
CyYAOITPOU3BOACTBA 11O PACCMOTPEHHIO CIIOPOB,
CBA3AHHBIX C 3AK/IIOYEHUEM BPAKA

Annomauusn: 6 cmamoe ucciedyemcs npagosas nNpupooa U NPoYeccyalbhvie 0Co-
OeHHOCMU pacCMOMPEHUsi CNOPO8, CEA3AHHLIX C 3aKa0YeHUuemM opaka. Aemop evloe-
JIslem mpu camocmosimenvHvle kame2opuu oei. ooxcanosanue omkasza opeara 3A1C 6
peaucmpayuu bpaxa, npusHanue OpaKa HedeucmsumenbHbiM U paspeuletue Ha 6Cyn-
JleHue 8 OpakK, 8KIIUAsL CHUNCeHUe OPAYHO20 803pacma u bpaxk Hedeecnocobrno2o. Auna-
JUBUPYIOMCA NPABUNLA NOOCYOHOCTU, CYObEKMHbIIL COCMA8 Y4aCMHUKO8, pacnpeoee-

HUe bpemenu O0KA3bIBAHUS U CReYUDUKA O0KA3AMENbCME N0 KAMCOOU KAme2opuu.

Kniroueevie cnosa: opax, cnop, cyo, 3AI'C, npouzsoocmeo, dokazvieanue, Komne-

meHyuAsl, 3aKOHO0AMENbCME0.

IIpaBoBas mpupoma CropoB, CBA3aHHBIX ¢ 3aKIIOYCHUEM Opaka, 3aHUMaeT 0c000e
MECTO B CUCTEME TpaxkJ1aHCKoro cynonpousBoictBa. ComacHo cT. 12 CK P® «ns 3a-
KJIFOUeHHs Opaka HeoOXOIUMBI B3aUMHOE JOOPOBOJIBHOE COTNIACHE MYXKYMHBI U YKEH-
ITMHBI, BCTyNAIOIMX B Opak, ¥ JOCTHKEHHUE MU OpadyHOro Bo3pacTa». B otnuuue ot
CIIOPOB O PaCTOPKCHHUH Opaka, Iie IPEIMETOM BBICTYMAET MPEKPAICHUE CYIIECTBYIO-
X OpayHBIX MPABOOTHOIICHUM, WX Je] O MPHU3HAHUKM Opaka HeJAeHCTBUTEIbHBIM,
HMMEIOIIUX 1E1bI0 aHHYJIMPOBAHUE IOPUINYECKUX TTOCTIEACTBUNA Opaka ¢ 0OpaTHOM cuU-
JIOH, CIIOPHI, CBSI3aHHBIC C 3aKJIIOYCHUEM Opaka, BO3HHKAIOT Ha CTaJUH €r0 BO3HUKHO-
BEHHS M KacaroTCs 3aKOHHOCTH 1 000CHOBAaHHOCTH OTKAa3a B PETHCTpaIliy Opaka JIu0o

HEOOXOMMOCTHU MPEOA0ICHUS YCTAHOBJICHHBIX 3aKOHOM TMPETISITCTBUM.

Ponb cyna B nanHO# cepe mposBIiisgeTcs B peain3alny JUCKPEUOHHBIX MOTHO-

MOYH: UMEHHO Cy1 B IIOPSAJKE 0c000r0 MJIK UCKOBOTO IIPOU3BOACTBA PCIIACT BOIIPOCHI
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O CHHUXXCHUH 6paqur0 BO3pacTa MpHu HAJIMYUKU YBAKUTCIBbHBIX IIPUYWH, 1aCT pa3pce-
IMECHUEC HAa 3aKJIIOYCHUC 6pa1<a Jquny, Ipu3HaHHOMY HCI[CCCHOCO6HBIM BCJICACTBUC IICU-
XHUYCCKOI'O paCCTpOﬁCTBa, a TAKIKC pacCMarpmuBacT »Kaj100bI Ha OTKa3 OpraHoOB 3alluCHu
AdKTOB I'paKIaHCKOTI'0 COCTOAHUA B PCTUCTpALINN 6paKa. Ot (1)}’HKHHH BBIBOIAT CYI 3a
pPaMKH ITIaCCUBHOTO ap6HTpa, AcJasd €ro akKTUBHBIM YUYAaCTHUKOM JICTUTUMAIINN ceMe-

HBIX COIO30B B UCKI/IIOUUTCIIbHBIX CUTYallUAX.

[enp HACTOAIIEH CTaThU COCTOUT B BBISIBJIEHUU IPOLIECCYATbHBIX OCOOEHHOCTEN
pPacCMOTPEHHUs TAHHOW KaTEropuu AEN, BKIIOYas BOIPOCH MOJIBEIOMCTBEHHOCTU U
MOJICYTHOCTH, OTpeieNieHUue CyOBEeKTHOTO COCTaBa yYaCTHUKOB, CIEU(PUKY TIpeMeTa
JIOKa3bIBAHUS U pacIpeiesICHUs JOoKa3aTeIbCTBEHHBIX 003aHHOCTEH, a TaKXKe Mpolie-
IOypHBbIE aCIIEKThI CyA€OHOTO pa30upaTenbCcTBa, YTO MO3BOIUT CPOPMYIUPOBATH MIPEI-
JIO’KEHUS MO0 COBEPIICHCTBOBAHUIO TPAXIAHCKOIO IMPOLIECCYaTbHOTO 3aKOHOJATEIb-

CTBa.

B Hayke rpa)iaHcKoro rmpoueccyajbHOTO IpaBa U B Cy[eOHOM MPaKTUKE CI0XKHU-
Jach yCTOsIBIIAsCS KiacCU(UKALMS CIIOPOB, CBA3aHHBIX C 3aKJIIOUEHHUEM Opaka, uMe-
IOIlasl MPUHLIUIAAIBHOE 3HAUYEHUE JUIs ONPEACIICHNUs] BUJa CylOIpon3BoacTBa [1, c.
127]. IlepByto u HanboIE€ MHOTOYUCIIEHHYIO FPYIILy 00pa3yloT Jiena 00 ocrapyuBaHUU
otkasa oprana 3AI'C B peructparuu O6paka. [IpaBo ocriapuBanus 3akpersieHo B Dene-
panbHOM 3akoHe OT 15.11.1997 Nel143-®3 «O0 akrax rpaxaaHCKOTO COCTOSHUs». Tak
B 1. 3 cT. 11 roBOopHUTCS 0 TOM, YTO «OTKa3 B TOCYIAPCTBEHHOM PETUCTPALIN AKTa IPaXK-
JAHCKOTO COCTOSIHUSI MOKET ObITh 00aI0BaH 3aMHTEPECOBAHHBIM JIMLIOM B UCIIOJIHU-
TeIBHBIN Opran cyobekTa Poccuiickoit denepariiu, B KOMIIETEHIIUIO KOTOPOTO BXOIUT
OpraHM3alus AEATEIBHOCTH 10 TOCYJaPCTBEHHOW PETHCTPALIMU AKTOB I'PAXKIAHCKOTO
COCTOSIHMSI, B TEPPUTOPHAIIbHBIN OpraH yHOJIHOMOYEHHOTO (heepaibHOro opraHa uc-
MOJIHUTEIBHOM BIACTH, OCYIIECTBISIONMEr0 (PYHKIIMK IO KOHTPOJIIO ¥ HAA30pY B cdepe

FOCYZ[&pCTBCHHOﬁ perucCTpal aKTOB I'paXKAaHCKOI0 COCTOAHHUA UIIN B CYI»

Tako¥ 0TKa3 sABJISIETCSI HECHOPMATHUBHBIM IPABOBBIM AKTOM, KOTOPBIH, 110 MHEHUIO
3asBUTEIIS], HAPYLIAET €r0 IIPaBO Ha CO31aHue ceMbU. [I0CKOIBKY MEXIy IpakIaHHu-

HOoM 1 opraHoM 3AI'C Bo3HUKaeT MyOJIUYHO-IIPABOBOM CIIOP O 3aKOHHOCTHU PELICHHUS,
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JAHHBIE JieJla MOJIeKaT PACCMOTPEHUIO IO MPABHIIAM aIMUHUCTPATUBHOIO CYJIOIPO-
u3BojictBa (KAC PD) [2, ¢. 171]. B pamkax 3Toro nporecca cyj IpoBepsieT, COOTBET-
CTBOBAJI JIM OTKAa3 3aKOHY, UMEJIMCh JIN (DAKTUUIECKUE OCHOBAHMS JJIs OTKa3a (HaIpH-
Mep, HAJIMYMEe HePaCTOPTrHYTOro Opaka, OJIM3Koe POJCTBO, HEIEeCOCOOHOCTh 0e3 cy-

I[€6HOI‘O paBPCIHCHHH), a TaKXKC CO6J'IIOI[CH3 JIK TIponcaypa BBIHCCCHUA OTKAa3a.

Btopyto rpynmny cocTaBisioT jelia 0 Ipu3HaHUU Opaka HeJIeUCTBUTEIbHBIM, KO-
TOpBIE BCETJ]a pacCMaTPUBAIOTCS B HCKOBOM MPOM3BOJCTBE. 3/1€Ch MIPUCYTCTBYET Ma-
TEPHUATBHO-IIPABOBOM CIIOP MEXKIY CYNpyraMu, a TaKKe MHbIMU 3aUHTEPECOBAHHBIMU
JUIAMH, TI0O TIOBOAY JIEHCTBUTEIBHOCTH OpavyHOro mpaBooTHOIIeHHs. McTer yTBep-
’KJIaeT, 4To Opak 3aKJIIOUEH ¢ HapylleHueM yciaoBuil CeMeitHOro kogekca (OTCyTCTBUE
TO0OpPOBOJILHOTO COTIJIacHsl, HEEEeCIOCOOHOCTh, COKphiTHe BUY-undexuu u 1. 1.), u
TpeOyeT MPU3HATh €T0 HEIEUCTBUTENIBHBIM C 0OpaTHOM cuiloi. IckoBOE MPOU3BOICTBO
IPEOCTABIISIET CTOPOHAM PaBHBIE MIPOLIECCYaTIbHBIE BO3MOXXHOCTH, BKIIIOUAst COCTS3a-

TCJIBHOCTH U IIpaBO Ha NPCACTABICHHUC NOKA3aTCIILCTB.

Tpetbto, crienupUYecKyro TpyIy o0pa3yroT jAeia 0co00ro MPOU3BOJCTBA — O
paspenieHuu Ha BCTyIuieHne B Opak. K HUM OTHOCSTCS 3asiBiI€HHs O CHIDKEHUH Opad-
HOTO BO3pacTa (C MIECTHAAATH J0 YEThIPHAAIATU-TIATHAIATH JIET IPU YBaKUTEIb-
HBIX MPUYMHAX) U O Pa3pelICHUN Ha 3aKIIOYeHHE Opaka JUIly, MPU3HAHHOMY CYIOM
HEIEECIIOCOOHBIM BCIIEJICTBUE TICUXMUYECKOTO PAcCTpoiicTBa. B 3THX nemax oTcyT-
CTBYET CIIOp O TpaBe KaK TAaKOBOM; 3aIBUTEIIb MPOCUT CY/l YCTAHOBUTH FOPUINUICCKHMA
(dakT, uMeroumil mpaBooOpaszyroniee 3HaYeHUE — BO3MOKHOCTh OTCTYIUTH OT OOILIET0o
3anpera WM Bo3pacTHoro 1menH3a [3, ¢. 303]. [ToaTromy 3ak0H OTHOCHT UX K 0COOOMY
MIPOU3BOJICTBY, T/I€ HET UCTIIA U OTBETYHMKA, @ €CTh 3asBUTCIIb M 3aWHTECPECOBAHHBIC

JUIA, U TN JEHCTBYET MPUHITUI aKTUBHOU POJIU Cy/la B COOMPAHHUM JI0KA3aTEIbCTB.

Yro kacaeTcsi yrojJoBHO-IPABOBBIX aCMEKTOB, MPUHYXKACHHUE K Opaky, MoXuIie-
HUE, UCTIONIb30BAaHUE 3aBUCUMOCTHU — MpecTymieHus. [Ipu BbIsiBIeHUN Takux (akTos,
cornacHo cT. 226 T'TIK PO «B cnydae, ecinu npu pacCMOTPEHHUH JeNa Cyll OOHAPYKUT

B I[CﬁCTBH?IX CTOPOHBI, JPYTUX YHACTHHUKOB IIPOLCCCa, JOJDKHOCTHOT'O NUJIM MHOTI'O JIMIIA
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MPU3HAKU MPECTYIUICHHUS, Cy/ COOOIIaeT 00 3TOM B OpraHbl TO3HAHUS WIH MPEABAPH-

TCIIBHOI'O CIICACTBUA.

[TpaBwita MOACYTHOCTH 3aBUCST OT KaTeropuu cropa. Tak, nema 06 ocrapuBaHuu
otkasa 3AI'C B perucrpanuu Opaka pacCMaTpUBaIOTCA [0 TpaBUiaM aIMUHUCTPaTUB-
HOTO CY/IOIIPOM3BOJICTBA B PAIOHHOM CyJie 10 MecTy HaxoxaeHus oprana 3AI'C (anb-
TEepHATUBHAs MOJICYAHOCTh HE MpeaycMoTpeHa). B cBoro ouepens, aena o mpu3HaHUH
Opaka HeeHCTBUTEIBLHBIM MOJCYIHBI PAOHHOMY CyAy IO MECTY KUTEIIbCTBA OTBET-
qrKa, HO UCTEIl BIPaBe IMO/IaTh UCK TI0 CBOEMY MECTY KHTEIhCTBA, €CJIM IPHU HEM HaXO0-
JUTCSI HECOBEPILICHHOJICTHUIM PeOEHOK MJIM MO COCTOSHUIO 310poBbs [4, ¢. 176]. Uto
KacaeTcs Jesl 0co00ro MpoU3BOACTBA (CHMKEHHE OpavHOro BO3pacTa, pa3pelicHUe Ha
Opak HeleecrnocoOHOr0), OHU MONAIOTCA B PalOHHBIM Cy/ 110 MECTY >KUTEIbCTBA 3a-

SIBUTCJIA WK 110 MCCTY HaXOKIACHHA OpraHa OIICKH.

Hapsiny ¢ noacyaHOCTbIO BaXKHO ONIPENETUTh U CYObEKTHBIN COCTAB YYaCTHHUKOB.
IIpu ocriapuBaHny OTKA3a 3asBUTEJIEM BBICTYIIAET JINLO, ITOJIYYUBIIEE OTKA3, OTBETYH-
koM — oprad 3AI'C, a 3auHTepeCOBaHHBIMU JIMIITAMU MOTYT OBITh BTOPOM OyylIui cy-
YT ¥ IPOKypop. B HacTosee BpeMs «IMPOKOE OCBELIEHNE U pa3BuTue B Poccuu u
3a pyOeXOM MOIY4HJT OJUH U3 UHCTUTYTOB CEMEMHOI0 paBa — MHCTUTYT HEJEHCTBU-
TEIBHOCTH Opaka» [5, c. 165]. B nenax o npu3HaHuu Opaka HEJEHCTBUTEIbHBIM HCT-
LIAMHU SBJISIOTCS CYNPYT, IPOKYPOP, POAUTEIN HECOBEPIICHHOJIETHErO, OPraH OIEKH,
TOIZIa KaK OTBETYMKOM — JIPYTOM Cymnpyr, kak npumep. [Ipu 3Tom B Takom cirydae o0si-
3aTeJIbHO y4acTHe ITPOKYypOpa U OPraHOB ONEKH, €CJIM 3aTParuBarOTCs IpaBa HECOBEP-
IIIEHHOJIETHUX WJIM HeZeecrnocoOHbIX. B 0co00M mpou3BOACTBE HET UCTLA U OTBET-
YMKa — €CTh 3aBUTEIIb U 3AMHTEPECOBAHHbIE JTULA (BTOPOU CyNpyT, pOJUTEIN, OpraH
oneku). JIonoIHUTENBHO CIIEAyeT OTMETUTD, YTO 3aMEHA HEHAJIEXKAIEr0 OTBETYNKA
BO3MOYKHA TOJIbKO B MCKOBOM IPOMU3BOJICTBE; B AJIMUHUCTPATUBHOM OTBETYMK BCETAA

OTpe/ieyicH.

He meHee cyiiecTBeHHBI 0COOGHHOCTH J0Ka3biBaHus. [Ipu ocriapuBaHuuM OTKa3a
Opemst ToKa3bIBaHMS €0 3aKOHHOCTH JIKUT Ha oprane 3AI'C, a cnenududyeckumu 10-

Ka3aTCJIbCTBAMH BBICTYIIAIOT MUCbMEHHBIN OTKa3, KOIIMA 3asBJICHHUA, OTBCTHI Ha

4  https://phsreda.com
Conep:xumoe noctymuo no juner3nu Creative Commons Attribution 4.0 license (CC-BY 4.0)



Sreda Publishing House

3arnpocsl. [Ipu 3ToM 10OPOBOIBHOCTE COITIACHS MPE3IOMUPYETCS, U CyJ PEAKO BMEIIIH-
BaeTCs B €€ OLIEHKY. B menax o mpu3HaHuM Opaka HeACHCTBUTEIBLHBIM OpeMsi TIOKa3bl-
BaHUsl, HAIPOTHUB, JISKUT HA UcTle. [Ipu ycTaHOBIEHNN UKTUBHOCTH Opaka UCIOIb-
3YIOTCSl KOCBEHHBIC J0Ka3aTehCTBa (pa3aeibHOE MPOKUBAHUE, OTCYTCTBHE OOIIETO
OromKeTa, TIOKa3aHMs CBHJIETENCH), a MEIUIIMHCKHUE 3aKITIOYCHHS] HEOOXOMUMBI TIPH
OCIapUBaHUU IO HEACECIOCOOHOCTU WIIM COKPBITUIO MHPekuH [6, ¢.228]. UTo Kaca-
eTcst 0c000TO MTPOM3BOICTBA O CHIDKEHUH OpavHOTO BO3pacTa, TO 3/1eCh JOKa3bIBAIOTCS
YBa)XHUTEIbHbIC PUUYUHBI (OEPEMEHHOCTD, POXKACHNE PEOCHKA) C TIOMOIIBIO CIIPABOK,

3aKJIITOYCHHA OpraHa OIICKU U COITIaCHA pOI[HTGJIGﬁ.

[IpoBeneHHBIN aHAIN3 TOKA3bIBAET, UYTO CIOPbI, CBSI3aHHBIC C 3aKIIOYCHUEM
Opaka, JeNsITCS Ha TPU CaMOCTOSITEJIBHBIX BUA MPOU3BOJICTBA: aIMUHUCTPATHUBHOE
(o6xanoBanue otkaza 3AI'C), nckoBoe (Mpu3HaHue Opaka HEACHCTBUTEIIBHBIM) U OCO-
6o¢ (pa3pemieHue Ha Opak). Kaxaplii BUa UIMEET CBOM IIpolieccyaibHbIe MpaBuiia, KO-

TOPBIC HC IMOAJIC)KAT CMCIIICHUIO.

B pamkax 3Toro pasrpaHu4eHHs] OCHOBHOM MPOOJIEMOl BBICTYyNAEeT pa3rpaHrye-
Hue komnereHuu cyaa u 3AI'Ca, ocoOeHHO npu OLEHKE JOOPOBOJIBHOCTH COIVIACHSL.
Cyn npoBepsieT TOIbKO 0ObEKTUBHO BepU(UIUPYEMbIE OCHOBAaHUS (HEPACTOPTHYThIN
Opak, pOACTBO, HEIEECIOCOOHOCTh), TOTJIa KaK OLIEHOYHbIE KaTerOpuu OCTAIOTCS 3a
3AT'CoM. DTOT Moaxoa HYyKJaeTCsl B 3aKOHOJIaTeJIbHOM 3akperuieHud. Hapsny ¢ mpo-
0JIeMOi KOMIETEHIIUU CYOBEKTHBIN COCTaB Takxe AU PepeHIupoBaH: B UCKOBOM IPO-
M3BOJICTBE — CTOPOHBI, B 0COOOM — 3asiBUTENb M 3aWHTEpecoBaHHbIe suia. O0s3a-
TEIBHO y4acTHE NPOKYpOpa U OPraHOB OIEKH IIPU 3aTPAruBaHUU IIpaB HECOBEPILECH-
HOJIETHUX M HezleecnocoOHbIX. bpeMsi noka3biBaHMs pacnpeaensaeTcsl No-pa3HoMy: B
agMuHUCTparuBHOM mporiecce — Ha 3AI'Ce, B uCKOBOM — Ha HCTIIE, B 0COOOM — Ha 3a-
aputene. Hanbosee cioxHO Joka3zbiBaHUE PUKTUBHOCTU Opaka, Ijie Cy/bl BBIHYKICHbI
UCIIOJIb30BaTh KOCBEHHBIE OKA3aTENIbCTBA; LIEJIECO00Pa3HO 3aKPENUTh UX MPUMEPHBIi

nepedeHb B nocranosiaeHuu [Inenyma BC PO.

ITomumo CY6’[>GKTHOF0 COCTaBa U JOKAa3bIBaAHUA, CPOKH PACCMOTPCHHA COKPAIICH-

Hbl€, TPUMHUPUTEIbHBIE TPOLEAYPbl HEAOMYCTUMBI, YTO OOOCHOBAHHO MYOJIMYHBIM
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xapakTepoM cropoB. C y4eToM BCeX BBIABIEHHBIX OCOOCHHOCTEH 711 COBEPIIIEHCTBO-
BaHMS 3aKOHOMATENIbCTBA MPEIJIAracTCs: pa3bsiCHUTh KPUTEPUU pA3rpaHUUYEHUST KOM-
neteHimu cyna u 3AI'Ca npu npoBepke J00pOBOILHOCTH COTIIACHS; TIPSAMO 3aPETUTh
3AI'Cy oTka3pIBaTh B PErUCTPALUM MO MOAO3PEHUIO B IPUHYKICHUHU, OTHECS TaKOU
CIIOP K aAMUHHUCTPATUBHOMY CYJIOIIPOU3BOACTBY C YY4aCTHEM IPOKYpOpa; yTBEPAUTH
MIPUMEPHBIN MIEpEeUeHh KOCBEHHBIX J0Ka3aTeNbCTB (PUKTUBHOCTH Opaka. Takum obOpa-
30M, cyZieOHas 3aluTa B JaHHOU cepe TpedyeT NaabHeHIIIero HOpMaTuBHOTO YTOYHE-

HUsA OJ1A OaJjlaHca 4acTHBIX U HY6J'II/I‘-IHBIX HHTCPCCOB.
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