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IMPEEMCTBEHHOCTDb B KOHCTUTYIIMUOHHOM ITPABE:
CPABHUTEJbHBIN AHAJIN3 CTPAH POMAHO-TEPMAHCKOM
U AHITIOCAKCOHCKOMU ITPABOBBIX CEMEU

AHnHOmayua: 6 cmamve NPOBOOUMCST CPABHUMENbHO-NPABOBOLL AHAU3 08YX Ge-
OVWUX NPABOBLIX CeMell COBPEMEHHOCTIU. POMAHO-2EPMAHCKOU (KOHMUHEHMATbHOUL) U
amenocakconckou (obwezco npaesa). HMccinedosanue Oazupyemcsi Ha UCMOPUYECKUX
NpeonoCwLIKAX YOPMUPOBAHUSL KAHCOOU CUCHEMbL, 20€ KIIOYE8YI0 poiib OJisl POMAHO-
2epMAaHCK020 npasa cviepaia Pumckas umnepus, a 0150 AH2NOCAKCOHCKO20 — NPABOBASL
mpaouyus. Anenuu nocie HoOpMaHockoeo sagoedanus. Ocoboe HUMaHue y0eleHo Xa-
paxmepucmuke Koncmumyyuu Poccutickou @edepayuu kax npeocmasumerss KOHMU-
HeHMAIbHOU cucmemyl, 20e HOOYEPKUBACMCS 8EPXOBEHCMBO NUCAHO20 3AKOHA, KOOU-
Guyuposanmuwili xapaxmep npasa u poiro Koncmumyyuonnozo Cyoa. B npomueogec
IMOMY PACCMAMPUBAENCIL AH2IOCAKCOHCKAs MoOenb Ha npumepe Hpnanouu, 0emMoH-
cmpupyrowas 2uopuonslil nooxoo. Llenvio pabomul seniaemcs svisisieHue GyHOAMeEH-
MANbHLIX PA3IUYUL 8 UCIOYHUKAX NPABA, POauU CYOeOHOU 61acmu U MeXanuzmMax 3a-

wumosl KOHCMUMYUYUOHHbIX HOPM 8 YKA3AHHbLIX NPABOBLIX CUCNEMAX.

Knioueevie cnoea: npasosas cucmema, Koncmumyyus, cyoebuwiii npeyedenm,

6EPXOBEHCMEB0 npaeaq, 061/1466 npaeo.

Crout Hayath C TOT'0, 4YTO IOHMMAaHHEC I[ElHHOfI TCMBI ABJEICTCA JOCTATOYHO IIPOY-
HBIM (bYHI[aMCHTOM JIIsL )Iaaneﬁmero N3YUYCHHA KOHCTUTYHHMOHHOTI'O IIpaBa B LCJIOM.
Ananus JaHHOT'0 BOIIPOCA IMO3BOJIUT OIIPCACIINTD OCHOBBI HIOCTPOCHUA KOHCTUTYIIMOH-
HbIX OCHOB pPAaCCMOTPCHHLIX CTPaH WM BO3MOXKHOCTb IIPOBCACHMUIA CpaBHI/ITCHBHOﬁ
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xapakrepuctuku KoHcTUTyMi TEX WM MHBIX CTpaH. McTopust JaHHOM TeMBbI yXOIUT
enle B JaJEKHe BpEMEHA CylIecTBOBaHUsI PuMckoil umriepun 1 AHIIINHU

JInst poMaHO-TepMaHCKOM MTPAaBOBOM CUCTEMBI KJIIOYEBOE BIIMSIHUE OKa3zana Pum-
ckast umriepus. MIMEeHHO TaHHO€ rOCyAapCTBO CUUTAIOT [NIABHBIM MCTOYHUKOM JIJIS TIe-
penady mpaBoBOM CUCTEMBI COBPEMEHHBIM IOCyJapcTBaM. boliee Toro, HEKOTOphIE OT-
MEYaroT, YTO UMEHHO PrMCcKas mMmrepus 3ajoKuja OCHOBBI IS MOJUTUYECKOU CH-
CTEMbI MHOTHX CTPaH MOCJE €€ NaJeHusl, 0COOEHHO OHU MOAYEPKUBAIOT MPUHIIUII Pa3-
nenenus Buactei [4] Takxe cTouT 100aBUTh, YTO UMEHHO PUMCKAsi UMIEPUs CITYKUT
OTIPABHOM TOUKOM JIJIs1 BEIBEAECHUS IOPUINYECKONM CUCTEMBI U3 MO/ PEJIMTHO3HOTO BIIU-
SIHUS ¥ BO3JIEMCTBYSI HA HETO PUTYasoB, 00blyaeB. He MeHee BaKHBIM SBISIETCS TO, UTO
MMEHHO PUMIIIHE Jalu HauOoliee JAaKOHUYHOE OIpEAesIEHUE TEPMHHOJIOTUYECKOM
0ase, a caMu IOPUCTBI CTPEMUIIUCH K (POPMYITHPOBKaM, KOTOPbIE HEBO3MOXKHO paccMar-
pUBaTh Yepe3 MPU3MY JIBOMCTBEHHBIX 3HAYEHUH. SIpKUM IPUMEPOM SIBIISIETCS IPUHIUT
HE JIBOX]IbI 32 OJHO, YepTa KOTOPOTO XapaKTEPHU3YyeTCs JOCTAaTOYHO YCTOMYMBBIM U
Heu3MeHHbIM cMbiciioM [11] He cTouT 3a0piBaTh, 4TO JaHHBIA MPUHLIMII SBIISIICS HE
pocTo 3(h(PEKTUBHBIM B MPABOBOM cepe TOro BpEMEHHU, HO U Hallled aKTUBHOE IPH-
MEHEHHE BO MHOTMX T'OCyAapcTBax cOBpeMeHHOro Mupa. K pomano-repmanckon npa-
BOBOI CEMbE OTHOCATCS IPABOBBIE CUCTEMBI TOCYIAPCTB, B KOTOPBIX OCHOBHBIM HCTOY-
HUKOM TIpaBa SIBJISIIOTCS HOPMATUBHO-MIPaBOBBIE aKThl. CTpaHbl C CUCTEMaMU POMAHO-
repMaHCKOIro IpaBa MMEIOT BCEOOBEMITIONINE, TOCTOSSHHO OOHOBJsIEMbIE IOpUAHYE-
CKHE KOJIEKChI, B KOTOPBIX YKa3aHbl BCE BOIMPOCHI, KOTOPbIE MOTYT OBITh MEpPEIaHbl B
CyJl, IPUMEHHUMAsl IPOLIEAYPA U COOTBETCTBYIOIIEE HAKA3aHNUE 3a KAXKJ0€E IIpaBOHAPY-
menue [1, c. 111.] Crout ormetuTts, uto Poccuiickas @enepanus ycnenHo nepeHsia
JAHHBIA MPUHLKII U 3aKPENIa €ro B CBOEM 3aKOHOATEIbCTBE, @ UMEHHO B cTarhe 50
Koncrurynuu [2] K nanHO# mpaBOBOM CUCTEME OTHOCST BCIO KOHTHHEHTaJbHYIO EB-
pory, JIaTuHCKY10 AMEpUKY, 3HaUUTeNIbHYI0 YacTh AQpuku u bmmkaero Bocroka, a
TaKXXe pAll CTpaH A3UU, BIUSHUE 3TON MPABOBOW CEMbHU HAIILJIO BHIPAXKEHHUE B MPABO-
BbIX cuctemax Anonuu, MHnonesuu, apyrux rocygapcts [3, c. 2] Ilpu Bcem 3TOM
CTOUT OTMETUTh, 4TO Pocculickas denepanyss UCTOPUYECKU U TPAIAULMOHHO OTHO-

CUTCSI K pOMaHO-TEPMaHCKOM MPaBOBOM CEMbE, PACCMOTPUM €€ MPUHITUIIBI U 0a3uc B
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KOppessiuu ¢ GyHIaMEHTAIbHBIMU YepTaMU POMAHO-TE€PMAHCKOM MTPaBOBOM CHCTEMBI
[ 10, c. 46] Koncturyuus Poccuiickoit denepanuu sSBISIETCS BBICIIIUM HOPMATHUBHBIM
MPABOBBIM aKTOM B POCCUICKOM MpaBoBOy cucteme. OHa 3aKperisieT OCHOBBI KOHCTH-
TYLIMOHHOTO CTPOSI, IIpaBa U CBOOO/IbI YEJIOBEKA, a TAKXKE CTPYKTYPY FOCYyJapCTBEHHOM
Bractu. Konctutymus PO HampsiMyro OoTpa)kaeT KJIACCUYECKUE KAHOHBI POMaHO-Tep-
MAaHCKOW MPABOBOM CHCTEMBI Y€pe3 TPU IIABHBIX NMpHU3HAKa. [IepBbIi pacKkpsIBaeTcs
4yepes Npu3My BEpXOBEHCTBA MMCAHHOIO aKTa. B KOHTUHEHTAILHOM IIpaBe 3aKOH BCe-
rJa CTOUT BHINIE CYACOHOTO perieHus win oObrdas. KOHCTUTYIUS BO3INIABISET 3Ty
CTpOryr0 nepapxuto. Hu oquH HOpMaTrBHBIN aKT B CTPAHE HE MOYKET €i MpPOTUBOpE-
guTh [5] Tekct KoHCTUTYIIMM IOpUIUYECKH PA3rPaHUYUBAET HHCTUTYTHI ITyOIMYHOTO
MpaBa M YaCTHOTO MpaBa. SpKUM MPUMEPOM MOKET MOCITYKUTh IJ1aBa MepBasi CTaThbs
BTopas Koncturynuu [2] D10 moaTBepk1aeT 4epThl MyOJIMYHOTO MpaBa, B TO BpeMs
KaK CTaThsl TPUAUATH MSITh CIAEAYIOUIEH IIaBbl SIBISETCS HAIVISIHBIM MPUMEPOM ISt
OTPaKEHHS YACTHOTO MpaBa. TpeThUM KIIIOYEBBIM MPU3HAKOM SIBJISIETCS TO, YTO B PO-
MaHO-T€pPMaHCKOW CUCTEME 33 YUCTOTOM 3aKOHOB CIIEUT CIielaibHbIi oprad — KoH-
ctuTyunoHHbI Cya. OH He pa30upaeT KOHKPETHBIE YTOJIOBHBIE WIIM T'PaKIaHCKHUE
CIIOpHI B Ka4eCTBE Cy[0B 001IeH opucaukiuu. Ero rmaBHOM 3a/1aueil siBIsIeTCS MOHU-
TOPUHT CAMUX 3aKOHOB Ha cOOTBeTCTBUE KOHCTUTYIMH M UX OTMEHA JINOO KOPPEKTH-
POBKa, €CJIM HalIEHO TO WM UHOE NpoTuBopeune. bosee Toro, HeiHemHsAss KoHcTuTy-
uus Poccuniickont @enepannn KOHCTUTYLIHS YETKO pa3srpaHUUMBAET ITPABOTBOPUYECKYIO
KOMIIETEHIINIO BETBEH BIACTU U OMPEIEIIACT, KAaKUe OpraHbl MOTYT NPUHUMATh HOpMa-
THUBHBIC aKkThl. MI3MeHeHue camoii Konctutyiuu Beerma TpedyeT omnpeiesIeHHON Ipo-
IEAYphl: CO3BIB CIIEUATILHOTO COOpaHus, ofo0peHue KBaTU(PUIIMPOBAHHBIM OOJb-
IIMHCTBOM TMapiamMeHTa WKW 00s3aTesIbHbI OOIIeHAIMOHAIBHBIN pedepeHaym [4]
Crout y4uThiBaTh, YTO HOPMBI KOHCTUTYIIMM UMEIOT MPSIMOE IEUCTBUE. DTO 3HAYMT,
YTO rpakJIaHUH B CyJl€ MOXKET CChUIAThCS HAMPSAMYIO Ha cTaThio KoHCTUTYIIMU, Jaxe
€CJIM 3Ta HOpMa €l1I€ HE MOJIHOCTHIO PACIMCaHa B TEKYIIUX NPO(UIBHBIX 3aKOHAX.
HeoOxomumo paccMOTpeTh aHITIOCAKCOHCKYIO TPaBOBYIO CHUCTEMY IJisi TOTO,
YTOOBI IPOBECTH HauOoJiee NETAJbHBIA aHAIU3 U CPABHUTENIBHYIO XapaKTEPUCTHUKY.

Uctopust 3apoxIeHUST TaHHOM CHUCTEMBI PACKPBIBACTCS IOCPEACTBOM H3yUEHUS
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AHIIMY, TPEeUMYIIECTBEHHO MOCIE HOpMaHACKoro 3aBoeBanusi 1066 roga [5] Mect-
HbIe 00bIYal aHIIIOCAKCOB OBLIIM MOCTETIEHHO BBITECHEHBI €IMHON CHUCTEMOM, KOTOPYIO
CO3/1aBaJIM BbIE3HBIE KOPOJIEBCKUE CyAbH. OHM OTOMpAIH JTyUIIHE MECTHBIE TPAAULINH
U JIeNalid uxX 00s3aTeNIbHBIMU JIJIs1 BCETo KopoJeBcTBa. [loaToMy cuctema u moiayduia
Ha3BaHHWe oOlIee mpaBo. [JTaBHBIM MCTOYHUKOM TpaBa BBICTYIAET CyAeOHBIN Mpele-
neHT. «lIpeneneHT — 1o pemeHrne onpeneseHHOro Cy1a N0 KOHKPETHOMY JIEITY, UMEIO-
Iiee CHIy UCTOYHHUKA MpaBa (T. €., 00s13aTEIbHOTO JIJIs1 CYA0B MPU PacCCMOTPEHUH aHa-
JIOTUYHBIX JIEJI, COITIaCHO JOKTPHHE «pa3pellaTh Jieja TaK, Kak ObLJIO pa3pelieHo pa-
Heey )» [8] KimtoueBoit uepToit JaHHOM TPaBOBOM CUCTEMBI SIBISIETCS TO, UTO POJIb CYAbH
MMEET BECbMa 3HAUUTEIBLHOE BIUSIHUE HA BECh 3aKOHOAATEIIbHBIA MEXAHU3M B LIEJIOM.
OOyCHOBJIEHO ATO TE€M, YTO CYy[bU HE MPOCTO MPUMEHSIOT 3aKOH, a (DAKTUYECKHU CO-
3natoT ero [7] IlpeneaeHTsl B CBOKO oUepeapb TONMONHSIOTCS cTatytamu [6] Crarytamu
ABJISFOTCS] IPABOBBIE HOPMBI, BBIPAXKEHHBIE B 3aKOHOATEIbHBIX akTax BenukoOpura-
HUU ¥ BCEX CTPaH AHIIOCAKCOHCKOM MpPaBOBOM CUCTEMBI. TepMUH OOBENIHUHSET BCE
HOPMBI, KOTOpPBI€ ObUIM MUCHbMEHHO CHOPMYIUPOBAHBI U MPUHATHI 3aKOHOAATEIHLHOM
BJIACTBIO, B OTVIMYME OT IPELEAEHTOB, CO3MaHHBIX CyabsaiMu. OnpeneseHue JaHHOTO
TepMHUHa yHUBepcalibHO i Benukoopuranuu, CIIA, Kanaasl, ABCTpaiuu U Apyrux
CTpaH 3TOM cUCcTEMBI. PaccMOTpuM 3HaueHue naHHOM cuctemsbl 1t Koncrturyuuu Up-
nanauu. pnanaus sBIsIETCS CTPAHOW C YACTOM aHINIOCAKCOHCKOM IPaBOBOM CHCTE-
moii. Kak 1 B BenukoOpuranuu, Bce mICaHble 3aKOHBI 3/16Ch 00pa3ylOT MACCHUB CTaTy-
TOB, KOTOPbIE€ JACUCTBYIOT MapajjiedbHO C CyAeOHbIMH MpenenaeHramu. CTOuT oTMme-
TUTh, YTO paccMoTpeHue Konctutynun Mpnananu yepes npusMy aHINIOCAKCOHCKOU
IIPABOBOM CEMbH BBISBISICT YHUKAJIbHBIN rubpua. Upnannus yHacnenoBaia aHTIUH-
CKHE MPABOBBIC MHCTUTYTHI, HO OTPAaHUYMIIA UX MUCbMEHHOW KOHCTUTYLIUEN aMepu-
kaHckoro tuna. Mimenno CIIIA BeICTynaeT Kit04eBbIM MPUMEPOM YUCTEUILIETO AHTIIO-
CaKCOHCKOTO MpaBa, MOCKOJIBKY OHHM CO3JaJIM NEPBYK0 COBPEMEHHYIO nucaHyr KoH-
ctutyuuto. Hannure nucanoit KoHCTUTYUMH 3TO cTaHIapTHasl MpakTUKa A O0ib-
IIIMHCTBA CTPaH aHMIIOCAKCOHCKOTO TpaBa. B BenukoOpuTanuu neidcTByeT TMPUHITUI
NapJIAMEHTCKOTO cyBepeHnuTeTa. MpaaHaus MoaHOCTHIO OTKA3ajlach OT 3TOTO B MOJIb3Y

BepxoBeHcTBa Koncturyruu [https://legalblog.ie/sources-of-law/] B To xe Bpems B
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Hpnanauu HeT BCeoObEMITIONIUX KOJIEKCOB Ha MPUMEPE TPa)IaHCKOTO, YrOJIOBHOTO,
KOMMEpPUYECKOT0, KOTOPbIE JETAJIbHO PacHMCHIBAIOT MIpaBUIIa KU3HU obuiecTBa. Jloro-
BOPHOE, JCIMKTHOE, KOMMEpUECKoe npaBo Mprmananu 10 cux mop peryaupyercs pe-
IIEHUAMHU CyAE€H U TOYEUHBIX 3aKOHAaX-CTaTyTaX, a HE Ha MacIUTAaOHbBIX KOJIEKCax, a HE
CTaThsIMM 3aKOHOB. Mutagmme cynsl Upnanauu o0s3aHbl CTPOro NOAUYMHATHCS pelLie-
HUSIM CTapIIMX CYAOB YTO KATETOPUYECKH HE COOTBETCTBYET NPUHLMIIAM B YHCTOM
KOHTHHEHTAJIIBHOM IIpaBe. B cuiy aToro Hannure KoHCTUTYIMM HUKaK HE MENIaeT Cy-
J1aM PEryJIMpOBaTh OONBIIYIO YaCTh OBCEIHEBHOM KU3HU C IMOMOILBIO IPELEIEHTOB,
a He KoJlekcoB. KoOHCTUTYLINS OllpesiessieT IMIb KapKac rocyjapcrsa 1 6a30Bble IpaBa.

Taxum 00pa3zom, IPOBEACHHBII aHaIN3 TO3BOJIET CIETIaTh BBIBOJ O TOM, YTO, HE-
CMOTpS Ha OOUIME AEMOKPATUYECKHUE [IEHHOCTH, POMaHO-TEPMAHCKasl U aHIJIOCAKCOH-
CKasl IIPaBOBbIE CUCTEMbl MMEIOT NPUHUUIIHAIBHO PA3JIUYHBIC apXUTEKTyPHBIE OC-
HOBBI. POMaHO-repmaHckast cucrteMa, Kk KoToponl otHocutcst Poceniickas @enepanus,
CTPOUTCS Ha NMPUOpPUTETE a0CTPAKTHOM HOPMBI, 3aKPEIJIEHHOW B MHCAHBIX 3aKOHAX U
KOJIEKCaX, I7I€ CyJ BBICTYIIA€T HMHCTPYMEHTOM IIPUMEHEHHUs NpaBa, a KoHcTuTynus sB-
JSI€TCA BBICIIMM HOPMATUBHBIM aKTOM MPSIMOTO JAeHCcTBUA. B 3T0il cucteMe craOuiib-
HOCTb 00€CIIEUNBAETCS YETKOW UepapXueil HCTOYHUKOB U CIIELIUAIN3UPOBAHHBIM KOH-
CTUTYLIHOHHBIM KOHTPOJIEM. AHITIOCAKCOHCKAsl CUCTEMA, SIPKUM IIPUMEPOM aJaNTaL|H
KOTOpOi cityutT Upnanaus, onupaeTcsi Ha TBOPUECKYIO pOJib cyzia. 31eck mpaBo Ghop-
MUPYETCsI CHU3Y BBEPX Uepe3 MPELEICHThI, a TUCaHasi KOHCTUTYLIMS BBIMOIHSET (QyHK-
LMI0 KapKaca, OrPaHUYMBAIOIIIETO BIACTh, HO HE 3aMEHSIOLIEr0 COO0M J1eTan3upOBaH-
HbIE€ KOZIEKChl. TakuMm 00pa3oM, ecial B KOHTUHEHTAJIBHOM IpaBe 3aKOH MEPBUYEH IO
OTHOILIEHUIO K Cy1e0HOMY pEIICHHIO, TO B CUCTEME OOLIero MpaBa cyAeOHas MpaKkTHKa
ABJISIETCA PABHO3HAYHBIM, 4 YaCTO W ONPEIEISIOINIMM NCTOYHUKOM IpaBa. [lonnmanne
JTUX PA3JIMYUU SBIAETCS KPUTHUYECKU BAXKHBIM JUII KOPPEKTHOIO CPABHUTEIBHOIO
aHaJM3a KOHCTUTYLMOHHBIX MOJIENIEH PAa3HbIX CTPaH U JAIBHENIIETO U3YUYECHHS MeXa-

HHU3MOB pCajin3aliiy IpaB YCJIIOBCKA B PA3JIMYHBIX IOPHUINYCCKUX KOHTCKCTAaX.
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