B\ - .
COERT ™ creckfor updates Publishing house ""Sreda"

Kypoanoe /lenu Abacoeuu

KaHJI. 10pU. HAYK, TOLIEHT

OI'KOY BO «Ydumckuii opuandecKui
uHctutyT MB/I Poccuny»

r. Ya, Pecnny6imka bamkoprocran

DOI 10.31483/r-74126

HEKOTOPBIE TIPOBJIEMBI 3AIIIUTHI IPAB YYACTHUKOB
UCITIOJIHUTEJBHOI'O ITPOU3BOACTBA

Anuomauuﬂ: PACCMOMPEHbL OCHOBHbIE NOJIOJHCEHUA, KaAcarnwuecsa 3aujumbl
YHACMHUKOB UCNOJIHUMENbHO2O I’lpOMS’@O()CWlGa npu coeepueHuu UCnoJHUmelbHblX
0@12071’16’1/!1/7, NPOAHAIUIUPOBAHbL HEKONIOPbIE YCIN06UA 603HUKHOBEHUA OCHOBAHULL 3a-

wumsl npaes 63vicKanieliA, OONIHCHUKA U dpyeux Juy.

Knwueswie cnosa: sawuma npae, 63vlCKamellb, aOJZDfCHuK, UCnoHumesnbHoe 0eli-

cmeue.

HcnomHuTtenbHOE MPOU3BOACTBO 110 CBOEU CYTH ABIISAETCA OJHUM U3 BaXKHEUIINX
MHCTPYMEHTOB peaju3alliy IpaxIaHcKux npas. HapymeHHble npaBa, naxe Oymydu
MOJITBEP>K/IEHHBIMU PEIICHUEM CY/a, HE MOTYT ObITh BOCCTAHOBJIEHBI O€3 BO3ZMOXKHO-
CTU NMPUHYAUTEIBHOTO HCIIOJHEHHUS B CIy4YasX YKJIOHEHHSI OT TAKOBOTO CO CTOPOHBI
HapyILIUTENEH.

HcnonHuTenbHOE TPOU3BOACTBO MPEACTABISAET COO0M COBOKYITHOCTh MPOLIECCY-
albHBIX U (PaKTUYECKUX JEUCTBUM, ocyiiecTBIseMbix dDenepanbHoi ciryx00it cyned-
HBIX IIpucTaBoB PdD, KOTOpBIE HAIpaBJIEHbI HA NPUHYAUTEIBHOE UCIIOJHEHUE BCTY-
[IABIINX B 3aKOHHYIO CUJIy UCIIOJIHUTEIBHBIX JTOKYMEHTOB.

Hcnonnenue cy1eOHBIX pelIeHUi B IPakJaHCKOM M apOUTPakHOM MPOILECCE Ha
CETOAHSIIHUHN JCHb SBJISETCS OJJHON U3 aKTyaJIbHBIX TPOOJIEM CyA0Ipon3BoAcTBa. De-
JepalbHBIM KOHCTUTYLIMOHHBIM 3aKOHOM «O cynebHoit cucteme Poccuiickoii dene-
paunn» yCTAaHABIMBACTCA MPE3IOMUPYIOLIEE NMPABUIIO HEYKOCHUTEIBHOIO HCIOJIHE-
HUS pelIeHus Ha Bcel Teppuropun Poccuiickoit @enepanuu [1, cr. 3]. OgHako 4acto
BBIHECEHUE CYJI€OHOTO PEIICHHs B MOJIb3y KpEeauTopa €lI€ He SBISIeTCS rapaHTHel
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TOT0, YTO JIOJPKHUK B IEWCTBUTEIBHOCTH BBIIIOJIHUT CBOE 00513aTelNbCTBO. OTCYTCTBHUE
3¢ (HEeKTUBHOCTH TaKOTO MCHOJHEHHs BJI€UET BO3ZHUKHOBEHHUE MPOOJIEM HE TOJNBKO B
MIPaBOBOM cepe, HO U B COIUAIBHOM aCIeKTe, MOCKOIbKY CIIOCOOCTBYET (pOPMHUPOBa-
HUIO B OOIIECTBE MIPABOBOI'O HUTMIIM3MA, HEYBAKUTEIBHOIO OTHOIIECHUS K 3aKOHY U
Cyqly, UTHOPUPOBAHHUIO CBOUX O0O0S3aTENbCTB, YCTAHOBICHHBIX 3aKOHOM, Pa3BUTHUIO
KOPPYILXH, TOOMIPEHUIO IPOTUBONPABHOTO U ACOIIUAIBHOTO THUIIA TOBEACHUS.

B coBpeMeHHOM MHpe 3a4acTyl0 MPOMCXOMAT Clydau 3aJ0JKEHHOCTEH OJHHX
JIMI] Iepe IPYTUMH U TOOPOBOJIBHOE UCTIOTHEHHUE 00513aTENBCTB — 3TO OONbIIAs Pel-
KOCTb. IMEHHO 1T03TOMY YCTaHABJIMBAIOTCS 3aKOHOJATENIbHBIE aKThl, [IOCTAHOBJICHUS,
KOTOPBIE 3alIMIIAI0T MpaBa rpak/iaH U UX HHTEPECHI CIIOPa CyOBEKTOB IMPABOOTHOILIE-
HUS B TPAKJAHCKOM, apOUTPaXHOM IpPOU3BOJICTBE. JlaHHbIE MpaBuUila yCTaHABIUBA-
IOTCS B COOTBETCTBUU C UCHOJIHUTEIBHBIM IPOU3BOJICTBOM, MOCKOJIbKY B OOJIBIINH-
CTBE CITy4aeB JeJIa pa3pelatoTcs ¢ IPUMEHEHUEM MEP IPUHYIUTEIBHOTO UCITOJTHEHHUS
aKTOB WJIM JIPYTUX OPraHOB.

3aKOHOJATEIBCTBO NMPEyCMATPUBAET Pa3IMUHbIE (DOPMBI 3aIIUTHI HAPYIICHHBIX
(¢hopM mpaB U UHTEPECOB YYACTHUKOB MCIOJIHUTEIHLHOTO MPOU3BOJICTBA. J[aHHOE 1MO-
JoXKeHue HaxoauT oTpaxenue B OenepanbHoM 3akoHe «O0 UCTIOTHUTEIBHOM MPOU3-
BoAcTBe» [1, ct. 118].

B cooTBeTCTBUU CO CTAaThel B3BICKATEND [IPABE CaM IPEABABIIATH JULAM, BbIIIA-
YUBAIOUIUM JTOJDKHUKY 3apa0OTHYIO IUIaTy, MEHCUIO, APYTHE BBIIIATHL O B3bICKAHUU
JNEHE)KHOM CYMMBI, YIEPKaHHOW C JTOJDKHUKA, HO HE C MEPEUYNUCICHHON B3BICKATEIO
10 UX BHHE.

N3 cratbu 119 @3 (3amura npaB ApyTrUX JIHIL IPU COBEPIICHIH UCTIOTHUTETHBIX
JEHUCTBUI) MOKHO CJI€TIaTh BBIBOJI O TOM, YTO MEXIY YYaCTHUKAMU UCTIOJHUTEIBHOTO
IIPOU3BOJCTBA MOTYT MPOUCXOIUTH CIy4aW CIHOPOB, MPUYMHBI KOTOPBIX BO3ZHUKAIOT
U3 — 32 UMYILIECTBEHHBIX OTHOLIEHUH. B3bickanue B OONBIIMHCTBE CIIy4aeB MPOU3BO-
JIUTCSI HA UMYIIECTBO. 3aMHTEPECOBAHHbBIE JIMIIA BIIPaBE OOPATUTHLCS B CYJ] C UCKOM 00
OCBOOOXKICHIH UMYIIIECTBA MITH )K€ OT HAIOKECHUS apecTa Ha umymiectso [1, cr. 119].

Crnenyetr OTMETUTD, YTO 3alIUTa UHTEPECOB IPak/laH U OTCTAaMBAHKUE UX UHTEpe-

COB IIPOUCXOAUT YIIOJHOMOYCHHBIMU JIMLIAMMU, CY6’beKTaMI/I HUCIIOJIHUTCIIBHOT'O
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IPOU3BOJCTBA, TaK, OTHUM U3 NIPEACTABUTEIEH TaKOW KOMIIETECHIIUM SBJIAETCA Cy1e0-
HBII IPUCTAB, 3TOT CyOBEKT Ha/leJICH BIACTHBIMU MOJTHOMOYHUSAMH, ITOCKOJIBbKY 3allUuTa
rpaxi1aH JOJDKHA OCYIIECTBISATHCSA TOJIBKO KBAaTM(PHUIIMPOBAHHBIMU CHEIHMATUCTAMH
UCIIOJTHUTEIBHOTO MPOU3BOJICTBA.

B cootBercTBuM co cratbeit 120 ®enepanbroro 3akoHa (O 3amure npaB opraiu-
3allUi PU HEHUCIIOJHEHUU COJIEPIKALLErocsl B UCIIOJHUTENIBHOM JOKYMEHTE TpeOoBa-
HUS 0 BOCCTAHOBJIEHUU HA PabOTE) B CIIydyae, €CiIM MPOU30IIO0 HEUCIIOIHEHUE, CONIEp-
’KaBIIIeecs B UCIIOJHUTEILHOM JIOKyMEHTE TpeOOBaHUS O BOCCTAHOBJICHUU Ha paboTy,
NPUYUHEHHBIN yHIepO opraHuzanueil pabOTHUKY MOXKET OBbITh B3bICKAH C PYKOBOJU-
TEJIS WK APyroro paboTHUKaA opranuzaiuu [2, ctT. 120].

CrnenyeT Takke OTMETUTD TO, YTO MEPBI, KOTOPbIE IPUHUMAIOTCS CyA€OHBIM IIPU-
CTaBOM-UCIIOJIHUTEJIEM, HE BCETJ]a UCTIONHSIOTCS B COOTBETCTBUU C UCTIOTHUTEIbHBIM
JOKYMEHTOM, BBUIY YErO MOKHO MOAATh UCK HAa CAMOT'O B3bICKATENs WIIH K€ OpraHu-
3all110, C KOTOPBIX JOJIKHBI OBITh yJIE€p>KaHbl ONPEECIICHHbIE CYMMBbI, MOJJIEKAIIIE
YAECPKAHUIO.

CyneOHbIil TIPUCTaB B COOTBETCTBUM CO CBOEH KOMIIETEHIIMEW TOKEH TaKKe
IperynpexaaTh JTOJDKHUKA O BCEBO3MOKHOM MPUHYIUTEIILHOM MCIOJHEHUH C B3bIC-
KaHHEM C HErO UCTIOIHUTENIbCKOro cO0pa U pacxoA0B MO MPOU3BOACTBY UCIIOJIHUTEIb-
HBIX JelcTBUil. B3pIckaTean M JOJKHUKH CIIOCOOHBI 00XKajoBaTh JIEUCTBUS CyAcO-
HOTO MIPHUCTaBa, B TAKOM CJIy4ae *kaynoda JoiikHa paccmatpuBaTthes 10 gHeit ¢ MomeHTa
MO/Ia4M MCKa B MUCbMEHHOU (opme.

CymiecTByerT elie oJiMH croco0 B3bICKATelNs Ha JEHEKHbIE CPEJICTBA JIOJKHUKA,
TOJIBKO YK€ MPUMEHSISI HHOCTPAHHYIO BaIOTY — 3(P(EKTUBHBIN CIOCOO 3allUTHI MTpaB
B3bIcKaTens [3, CT. 71]. CyneOHbIl MPHCTaB-UCIIOHUTEIb, B3aUMOJICHCTBYS C JIPY-
ruMu OaHKaMH, 00sI3bIBAET IEPEBECTH JCHEKHBIE CPEICTBA JOKHUKA B UHOCTPAHHYIO
BaJIIOTY, KOTOPYIO IPOJAIOT HA BHYTPEHHEM BaIFOTHOM phIHKE PD. 3aK0HO1aTEIBCTBO
e JIOJDKHO OTCTauBaTh MHTEPECHI JOJDKHUKA, OMHUPAsCh Ha JOXOJbI, B3bICKAHUE Ha
KOTOpPBIE HE MOXKET OBITH 0OpaIeHO.

Takum 00pa3zoM, aHaTU3UPYsl BHIIEU3NI0KEHHbIE CTaThl D3, MOXKHO CJIeNaTh BbI-

BOJ O TOM, 4YTO CaMa 3aluTa B3bICKATCIA H JOJDKHHKA ABIACTCA HauoOoee
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pa3BuBaroIIelics chepoil COBPEeMEHHBIX MPABOBBIX OTHOIICHUH, KOTOPHIE B TOW WU
MHOM CTENEHH CBSI3aHbl C 9KOHOMUYECKUMH OTHOLLIEHUSIMU, IPEATNPUHUMATEIHCTBOM.

MosxHo mpuBecTH eie oauH 3P PEeKTUBHBINA CrIOCOO 3aIIUTHI MPaB B3bICKATEN,
KOTOPBIM CIIy4aeTCs MpPU YCIOBHSIX peau3alliid apeCTOBAHHOTO MMYIIECTBA JTOJIK-
HUKA.

B cootBercTBum co ct. 90 M3 apecTOBaHHOE UMYIIECTBO JTOJKHO OBITH pean30-
BAHO ITyTEM MPOJIAXKH Ha Toprax He mo3jaHee yeM 3a 2 mecsa [4, ct. 90].

CriocoOpI 3alTUThl MpaB B3bICKATENSI HA 3TO HE 3aKAHYMBAIOTCA, €CTh €IIe OJIUH
CTI0C00 3alIUTHI ITPaB — 3TO MPHOCTAHOBIICHUE NCITOJHUTEIBHOTO MPOU3BoIcTBA. [laH-
Hasl CUTYyaIlsl BO3MOXKHA TIPH OCTIApPUBAHUM JOKYMEHTa 00 HCIIOJHUTEIHHOM MPOU3-
BozcTBe. [Iporiecc ocriapuBaHus IPOU3BOJUTCS CYI0M, KOTOPOMY IIpejIaratoT akT, Ha
OCHOBAHHMH KOTOPOTO OBLI BbIJIaH UCIIOJIHUTENIBHBIN JOKyMeHT. Cy/1oM paccMaTpHBa-
I0TCSI BO3HUKIIUE aIMUHUCTPATUBHBIC TPABOHAPYIIIEHUS, ITOCIIC Y€TO OH BEIHOCHUT I10-
CTaHOBJICHHE. DTO MOTYT OBITh BOIPOCHI, CBA3AHHBIE CO CMEPTHIO JTOJKHUKA, UITH K€
JTOJDKHUK yTPaTHII JI€€COCOOHOCTD MPU KaKUX-TMOO0 00CTOSATENHCTBAX.

Pemmas Borpoc o mpaBoBO# MpUPO/IE HCTIOIHUTEIHHOTO MTPOU3BOJICTBA KaK CaMo-
CTOSITEJIBHOM OTpacy MpaBa, IPUBOJIATCI MHEHUS, YTO JJIS €ro MPaBUIHLHON XapaKTe-
PUCTHKH HEOOXOAMMO OOPATUTHCS K OCHOBOIOJIATAIOIINM HadyallaM, 3aKPETUICHHBIM B
3aKOHO/ATEIbCTBE 00 HMCIOJHUTEIBHOM MPOU3BOACTBE: MPUHIIMIIAM PEAIbHOCTU UC-
MOJIHEHUSI, aKTUBHOCTH ¥ MHUITMATUBHOCTU OPTaHa MCIOJIHEHUs, MOOIIPEHUs 100po-
BOJIHOTO HWCTIOJHEHUs, HETPUKOCHOBEHHOCTH JUYHOCTH M MHUHHUMYM HMMYIIECTBa
JOJDKHUKA. B 1moib3y OTHECEHMsI UCIIOHUTENBHOTO MPOU3BOJACTBA K T'PaXIaHCKOMY
MPOLIECCY U, CIEA0BATENBHO, TPAKIAHCKOMY MPOIIECCYATbHOMY MPaBy, UCTIOIb3YETCS
TpPaKTOBKA JJAHHBIX IPUHITUIIOB KaK TOXKISCTBEHHBIX U 0A3UPYIOMIMXCS HA TIPUHITAIIAX
BCET0 TPaKIAHCKOI0 MpoIliecCyaabHOro mpaga [6, c. 73].

PaccMoTpenHBbIe BhITIE MEPHI 0 3aIIUTE MPaB B3BICKATENEH U JOHKHUKOB ITOKa-
3BIBAIOT, YTO COBPEMEHHOE 3aKOHOJATEIBCTBO CO3AAE€T BCEBO3MOXKHbBIE YCIOBHSI IS
OTCTauBaHUs TMpaB U MHTEpecoB TpaxaaH. denepanbHble aKThl, TOCTAHOBICHUS BCE
0oJjiee THIATETHHO TEPECMATPUBAIOTCS TOCYAAPCTBEHHBIMH CTPYKTypaMHu MO COBEp-

M ECHCTBOBAaHHUIO HOHO)KCHHﬁ, BBI3BIBAIOIIINUX HauOOIbIINE BOIIPOCHI.
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