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O KOHCTUTYIIMOHHOM ITPABOCYJIUU B ABCTPUU U BEJIbI UH:
3APYBEXHBIN OIBIT

AHHOmMayua: 6 cmamve paccmMampusaromcs 60NPOCyl OPSAHUIAYUOHHO-NPABO-
soul cmpykmypwl 6 Ascmpuu u benveuu. Iloouepxusaemcs, umo KoncmumyyuonHuwiii
CY0 KANCO020 U3 PACCMAMPUBAEMBIX €BDONEUCKUX 20CYOaApCme 001adaem c8oUMU UH-
OUBUOYATILHBIMU, VHUKATbHLIMU YEPMAMU U XAPAKMEPHbIMU NpusHakamu. /lenaemcs
81600 O MOM, YMO OP2AHUZAYUOHHO-NPABOBASL CMPYKMYPA OCYUWECMBIAEMO20 KOH-
CMUMYYUOHHO20 NPABOCYOUsL 8 OAHHBIX 20CYOAPCMBAX OMIUYAEMCA KAK 8HYMPEeHHel
cneyughuueckou opeanuzayuetl, max u KOMHemeHYUsIMU, 803JI0HCEHHBIMU KAK HA C)-
oetl, max u Ha annapam KOHCMUMYYUOHHBIX CYO08, YUMo NO380a5em 2080PUMb O 8bl-

COKOU 3HAYUMOCMU ocyuecmeleHus KOHCmumyyuoHHo2co npaeocyduﬂ.

Kniueevle cnosa: xoncmumyyuonHoe npasocyoue, Koncmumyyuomumwiii cyo,

npasa u c80600bl Yel08eKad U ePaHCOAHUHA.

BornpocaM KOHCTUTYLIMOHHOTO TPaBOCYAUs YACISIETCS JOCTATOYHO CEPHE3HOE
BHUMAaHUE B CBSI3U C TEM, UTO OHO SIBJISIETCS BXKHEHIITUM AJIEMEHTOM ISl CyJ1IeOHOM
CHCTEMEI B T1000M rocyaapctse mupa [3]. B maHHOI cTaThe MBI paCCMOTPHM BOIIPOCHI
OpPTraHU3alMOHHO-TIPABOBOM CTPYKTYpbl KOHCTUTYLIMOHHBIX CYJIOB B TAKUX €BPOIIECH-
CKHUX CTpaHax Kak ABCTpus U benbrus.

B okts6pe 2020 rona B ABctpuun ormetut cBoe 100-netre OCHOBHOI 3aKOH TOC-
yaapcTBa. B cBs3u ¢ 3TUM MacITaOHBIM COOBITHEM MPEANOJIaraeTcs psiji MEpONpuUs-
il (M3nanne KoHCTUTynMuM ABCTpUU B BHUJE KypHAJIa, MPOBEACHUE JICKIUN IS
IIKOJIbHUKOB H NMpouyTeHus uMu TekcTa GenepanbHoit KOHCTUTYIMY U IpyTUe BasKHbIE
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coopitus). 30 suBaps 2020 r. nHa wuroroBoil mnpesentauun B VERFAS-
SUNGSGERICHTSHOF ABctpuu ObUIM MOJBEICHBI UTOTH 3a BpeMsl ICSITEIbHOCTH
CyJla ¥ COOOIIEHO O TOM, YTO aBCTPUICKUE TpaxKaaHe TOJDKHBI 3HaTh OCHOBHOM 3aKOH
rocyJ1apcTBa.

KoHCTUTYIIMOHHBIH Cy1 ABCTPUH COCTOMT U3 14 KOHCTHTYIIMOHHBIX Cy/ei (mpe-
3HJICHT, BUIIC-TIPE3UACHT U JIBCHAINATH APYTHUX WICHOB). ECTh Takke IecTh «3ame-
CTUTEJIEH», KOTOPBIE OMOTAlOT B PELICHUH BOIPOCOB IO paccMaTpPUBAEMbIM J€JIaM,
€CJIM OJIMH U3 YYaCTHUKOB HE CMOJKET MPHUHSThH Y4acTHE MO MpUYrHE 00sie3HU. YIIeHbI
Y 3aMECTHUTENIH WICHOB Ha3HavyaloTcs GefepalibHbIM rpe3usieHToM. denepaibHoe mnpa-
BHUTEJILCTBO MUMEET MPABO MIpeaiaratb MOCT MpEe3uAcHTa U Bulle-npe3uacHTa. dene-
pajgbHOE MPaBUTEILCTBO KOHCTUTYIIMOHHOTO cyAa ABCTPUM Ha3HAyaeT MIECTh KOH-
CTUTYLUMOHHBIX CYJIEW M TPEX 3aMECTHUTENIEN WICHOB. /[pyruX MIECTh YJIEHOB M TPEX
3aMeCTHTENeH WICHOB npemiaratoT mo 1/2 HammonaneHeiil u @enepanbHbIi COBETHI.
Takoke, Kak U BO BCEX KOHCTUTYIITMOHHBIX CyJlaX B MUPE, UX HA3HAYCHUE SIBIISIETCA 0-
JUTAYECKUM PEIICHUEM, KOHCTUTYLIMOHHBIE CYyAbU JIEUCTBYIOT MOJHOCTHIO HE3aBH-
CHUMO TOCJIe BCTYIUICHUS B JIOJDKHOCTD, @ HE TI0 TAPTUHHBIM MOJUTUYECKUM MPUHITU-
naMm. Bce wiieHsl ¥ 3amecTuTeNy 4ieHOB KOHCTUTYLIMOHHOTO cyAa ABCTPUU JOJKHBI
MMETh COOTBETCTBYIOIIYIO KBATM(PHUKAILIMIO, KOTOpas MPUOOPETAeTCs MPU TTOMOIIH
MHOT0JICTHEN MPpo¢deCCUOHAIBHOW MPAaKTUKU B JOJKHOCTHU (cyzeH, mpodeccopa oj-
HOTO W3 YHUBEPCHUTETOB, (eiepaibHbIe YNHOBHHUKH, FOPUCTHI) [5].

[IpaBoco3HaHue, BHYTpeHHE YOEKIEHHE, CIOXKMUBIIEecs Ha 0a3e >KM3HEHHOTO
OTIBITA, a TAKIKE B XOJI€ PACCMOTPEHHSI KOHKPETHOTO JI€71a, UMEET CYIIECTBEHHOE 3Ha-
YeHHE TIPU OCYIISCTBICHUH CYyIeOHOM BiacTH, — crpaBeminBo oTmeuyaer B.E. Uwnp-
kuH [2]. be3yclioBHO B IPaBONPUMEHHUTEIBHOMN IEATEILHOCTH CyIeH HATMYHE BHICO-
KOT'0 YPOBHSI MIPABOCO3HAHUS U )KU3HEHHOT'O OMBITA SIBJISIFOTCS BAXKHEUIIIMMU 3JIE€MEH-
TaMH TIPU OCYIIECTBICHUH TTPABOCYAMS, B TOM YUCJIE€ KOHCTUTYIIHOHHOTO.

3acenanusa KoHCTUTYIITMOHHOTO cyaa HazHaudaroTcs [Ipe3unaeHTom no Mepe Heoo-
xoaumocT. Ceccuu NpoBOJATCS, KaK MPaBUIIO, YEThIPE pa3a B roj (MapT, UIOHb, OK-

T40pb U nexadpb). B nepuoa Mexay ceccusiMu MPOBOAATCS 0OCYXKACHUS U KOHCYJIb-
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TalWU N0 PNy opuandeckux aei. B ciyyae HeoOxonumoctu [Ipesunent Konctury-
LMOHHOTO cyAa ABCTPUM OPraHN3yeT OJHOAHEBHYIO UM K€ MHOTOJHEBHYIO «IIPOME-
KYTOUHYIO cecCuto». B 0oCHOBHOM KOHCTUTYLIMOHHBIN Cy ABCTpHUM IPUHUMAET pe-
IIICHUE [TOJIHOCTBIO, T. €. B IPUCYTCTBUH IPE3UIACHTA, BULIE-TIPE3UICHTA U JPYTUX JBE-
HaJUaTh 4iaeHoB. 1Ipe3suneHT pacnpenenser nocTynaromue 1ena J0KIaaq4uKy, ycTa-
HAaBJIMBACT KOHCYJIbTATUBHBIC INPABUJIA, OPTaHU3YET IEPETrOBOPBI, IPEICENATEIb-
CTBYET Ha IEPEroBOpax U OOCYKIEHUSAX U MOJNHUCHIBAET PELICHUs, a TAKXKE MPOTO-
KoJTHI [5].

Kak ormeuaer C.A. benos: «IIpeneneHTs! kak B BUJE 0053aTEIbHBIX OTAEIIBHBIX
pEILIEHUH, TaK U B BUJIE 0053aTE€IBbHOCTH CIIOKUBILIEHCS TIOCTIEI0BATENbHON PAKTUKH
BBI3BIBAIOT MHOTO BO3PaXEHUU U copoB. OJTHaKO, MHOTME KOHCTUTYLIHOHHBIE CYbI
[enTpanpHoii EBpOIBI pU3HAIOT 0053aTEIBHOCTD CIEJOBAHMS CIOXKUBIIEHCS MpakK-
tuke» [1]. Kak BUgHO U3 OCyIIeCTBICHUS KOHCTUTYITUOHHOTO TIPABOCYIHs B ABCTpUH
IIpEeLEeICHTHOE TpaBo o MHEHUIO [Ipe3naenta KonctutynnonHoro cyna ABCTpun ak-
TUBHO MCIIOJIB3YETCA B IIPAKTUKE JAHHOTO €BPOIIEHCKOI0 I'OCY1apCTBa.

AHanu3upysi MOJIeNId COBPEMEHHOTO KOHCTUTYIIMOHHOIO CyJ€OHOr0 KOHTPOJIS,
C.0. HecmesiHoBa nomuepkuBaet, uto: «llocne BTopoli MupoBOil BOWHBI BO3HUKAET
eBpOIICHCKast MOIEIb CYICOHOT0 KOHCTUTYITMOHHOTO KOHTPOJIsD» [4], rmaBHO# 0coOeH-
HOCTBIO KOTOPOU ABJISETCA PACCMOTPEHHUE CIIOPOB O KOHCTUTYLIHOHHOCTH AKTOB.

B cdepy xommerennmu VERFASSUNGSGERICHTSHOF Apctpum BxoasT
TaK>Xe BOIPOCHI IO PACCMOTPEHUIO Kajo0 Ha pEeUICHUs OpPraHOB yIpaBJieHUs, B TOM
cllydae, €ClId TpaXJIaHWH, NOJaBIIMK kanoly, 3asBIsSET O TOM, YTO PEUICHUEM JaH-
HOI'0 OpPraHa HapylLIeHO €ro IIPaBo, FApaHTUPOBAHHOE 3aKOHOM. B ¢Bs3M ¢ 3TUM 110J10-
KEHHEM BCE TOCYJapCTBEHHBIE OPTaHbl U APYTUE YUPEKICHUS, BHITOIHAIOIIUE TOCY-
napcTBeHHbIe (PyHKINMH, 00s13aHbI coOmonaTh Konctutyiuto. B cimyuae npenmnonarae-
Moro HapymeHuss Koncruryunn ®denepanbHblii KOHCTUTYLHOHHBIA OpPraH CO3JaeT
KOHCTUTYIIMOHHBIN Cyl1 Kak OpraH, KOTOPBIN JOJKEH MPUHITH OKOHYATEIBHOE pellie-
HUE U, IPU HEOOXOJMMOCTH, UCIIPABUTH HEMPABOMEPHYIO cUTYyalio. IMeHHO 110 3Toit

MMPUYINHE €T'0 4aCTO HA3bIBAIOT «XPAHUTCIICM KOHCTI/ITYI_[I/II/I».
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B ortinune ot KonctutynuronHoro cyaa Asctpur KoHCTUTYHHOHHBIN cyq benb-
I'MU SIBJISIETCS Cy1€OHBIM OPraHOM, COCTOSLIUM U3 JBEHAALATU CYZEH, Ha3Ha4aeMbIX
KOpPOJIEM Ha BCIO JKHU3Hb U3 CIIMCKA IBYX KaHJUIaTOB, KOTOphIE BeIABUTatOTCs [lanaroit
nemnytaToB 1 CeHaToM OOJILIIMHCTBOM HE MEHEE ABYX TPETEH r0JI0COB IIPUCYTCTBYIO-
IIUX YJICHOB, KOTOPBIE CIEAST 3a COOJIIOJIEHUEM KOHCTUTYLMM U 3aKOHOJATENsIMU B
benprun. lllects cyaen BeIyT Cya0NpPOU3BOICTBO HA FOJUIAHACKOM SI3bIKE U IIECTh —
Ha (paniy3ckoM. OJIUH U3 CyJel JOKEH UMETh JOCTaTOYHbIEC 3HAHMUS HEMELKOTO
A3BIKA.

Jljig Ha3HAYEHUs Ha TOJKHOCTH cyibu KoHcTUTYIMOHHOTO cyaa benbruu npeasb-
ABIISIIOTCA ClIeAytolue TpeOoBaHus (IOCTHKEeHUE rpaxaannHoM 40 neT, Hamuuue BbIc-
[IETO IOPUINYECKOT0 00pa3oBaHMs, MPOXOXKACHUE KOHKYPCHOTO 3k3aMeHa). Cyabu
MOTYT 3aHUMAaTh CBOU JOJDKHOCTH IO CEMMJIECATH JIEeT. JJOIKHOCTD CyJIbU HE COBME-
CTHMa C OCYIIECTBICHHEM MHBIX QyHKIUI. CyapH ABYX S3BIKOBBIX TPYII U30HPAIOT
CBOETO MPE3MUICHTA; MOOYEPETHO, JIBA MPE3UICHTA ACHCTBYIOT B KAUYECTBE «JICUCTBY-
IOLIET0 NMPE3UJEHTa» B T€UEHHE 0JHOro rojia ¢ 1 centaops. Cyay moMoraroT ClMKepsI,
HATOJIOBHUHY TOBOPSIIIME MO-TOJUIAHACKH U HAIMOJIOBUHY TOBOPSIIHE TO-()PaHITy3CKH.
KoHncTutyumonsslii ¢y benbrum nMeer rojutanICKOsS3bIYHOTO U (PPaHKOSA3BIYHOTO pe-
rucTpaTopa, Ha3HayaeT aJMUHUCTPATUBHBIA MEpcoHaN, pabOTaMUN B Pa3InUHbIX
JenapTaMeHTax, UIMeeTCs COOCTBEHHAsI TOJI0Basi cucTeMa (pMHAHCHPOBAHUS, KOTOpas
IpU3BaHa MO3BOJUTH €My (YHKIMOHHPOBATH B YCIOBHUSX IMOJIHOM HE3aBUCHUMOCTH.
Konctutytmonnsiit cya bensrun MoxeT aHHyTUpOBaTh HEKOHCTUTYITMOHHBIE U OTMe-
HSATb 3aKOHBI, YKa3bl U pacniopsbkenus 3a Hapymienue Paznena |l Konctutynuu (ctatsu
8-32 o mpaBax u cBoboax 6enbruiiies), ctatbu 170 u 172 (3akonHOCTh 1 PaBeHCTBO
B BOITpocax Hasoroo0noxenus ) u 191 (3amura ”HOCTPAHIIEB), @ TAK)KE MPOTUB MPABUI
0 paslieJIeHUH 00s13aHHOCTEN, COIePKAIUXCSI B KOHCTUTYLIMH, 3aKOHOB, peopMupy-
IOILMX UHCTUTYTHI, U MPOTUB MyHKTa 1 crathu 143 KoHcTUTYIMH (MpUHLKIT (peiepaib-
HOM JosTbHOCTH) [6].

Pe3tomupys BBILIEU3I0KEHHOE, CIEAYET OTMETUTD, YTO OPTaHU3ALIMOHHO-TIPaBO-
Bas CTPYKTypa B TAaKUX €BPOIMEHCKUX TOCyIapcTBax Kak ABcTpus U benbrus otimya-

€TCA CBOMMH YHHUKaAJIbHBIMHA OCO6€HHOCT$IMI/I, KOTOPBIC B CBOKO OUCPCAb OIIPCACIIAIOT
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MPOLECC OCYUIECTBICHUS KOHCTHUTYLHMOHHOTO MPABOCYIUsl CyAeOHBIMH OpraHamH

KOHCTUTYIOHMOHHOT'O KOHTPOJIA.
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